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I. THE PUBLIC INTEREST IN RADIO PROGRAMS 


The tremendous social implications of radio broadcast- 
ing offer sufficient apologia for this brief scrutiny of the 
supreme and legal right of the public to good broadcast- 
ing service, and of the duty of the licensees of radio fa- 
cilities to render exactly that character of service. In 
the discussion of such a broad subject there is room for 
unbounded theorizing, a prospect which should delight 
any student of the law embarking on the task. But the 
emphasis here will be on what the law zs and what the 
law probably will be, not upon what the law should be 
according to the author’s personal view. 

The approach herein is from the viewpoint of admin- 
istrative law. Thus, the decisions’ and rules and regula- 


* These two topics are the first of a series to be considered by the author 
relating to the general subject of Administrative Law and the Broadcasting of 
Radio Programs. The others will be treated in subsequent issues. 

1 During the seven years of its existence the Federal Radio Commission built 
up the fundamental body of law relating to broadcasting. The Federal Com- 
munications Commission was its successor in name—taking over bodily the 
administration of the superseded Radio Act of 1927, which was incorporated 
in the Communications Act of 1934 without substantial change. By operation 
of 48 Srar. 1103 (1934), 47 U. S. C. § 604 (1934), all proceedings pending 
before the FRC were continued by the FCC, and all orders, determinations, 
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tions’ of the Federal Communications Commission® (the 
body charged by law with the duty of regulating broad- 
cast licensees) will be stressed in their relative importance 
along with the decisions of judicial tribunals. 

The standard “public interest, convenience or neces- 
sity” has been promulgated by Congress to guide the 
Commission in licensing and deleting stations.* Because 
it is of little importance to this discussion, the compo- 
nents of the phrase will not be treated separately. ‘‘Pub- 
lic interest” are the words important to this article. It 
would be but learned persiflage here to attempt a gen- 
eral discussion of the term “public interest.” It has 
acquired a justiciable meaning from use in several Fed- 
eral statutes dating back for more than a generation,’ 


rules, regulations, permits, contracts, licenses and privileges of the FRC were 
continued in effect. Important among these are decisions handed down over 
the first seven years of radio regulation. Unfortunately, they have never been 
assembled in volume form. The individual decisions are available for inspec- 
tion in the offices of the FCC in Washington, D. C., and some may be procured 
in mimeographed form. The decisions of the FCC, however, are reported regu- 
larly by the Commission. Volume 1 thereof may be purchased from the Super- 
intendent of Documents, Washington, D. C., for one dollar. Volume 2 (cover- 
ing the fiscal year 1935) is expected to sore shortly. For a history of both 
acts see Berry, Communications (1937) § 301. 


2 The rules and regulations promulgated by the FRC were continued in effect 
by operation of 48 Strat. 1103 (1934), 47 U. S. C. § 604 (1934). Since the 
inception of the FCC, amendments and additions have been made from time 
to time. The FCC Rules of Practice and Procedure (approved December 18, 
1935) may be procured from the Superintendent of Documents, Washington, 
D. C., for ten cents. The substantive regulations, relating to engineering stand- 
ards, ‘allocation of frequencies, and the like, have not been published. Except 
as amended or added to, the FRC technical regulations are still in effect. 

8 ag by the Communications Act of 1934, 48 Strat. 1064 et seq. (1934), 
47 U. C. §§ 151 et seq. (1934). The life of the Commission dates from 
July 11, S034, when, pursuant to 48 Srar. 1105 (1934), 47 U. S. C. § 607 (1934), 
the Commission was organized, four members having taken the oath of office. 

4 Title III of the Communications Act of 1934 contains the special provisions 
relating to radio. This standard is set forth in the following sections of that 
Title: 48 Srar. 1082 (1934), 47 U. S. C. § 303 (1934); 48 Srar. 1083 (1934), 
as amended by 49 Srar. 1475 (1936), 47 U. S. C. $307 (1936); 48 Srar. 
1085 (1934); 47 U. S. C. §309 (1934); 48 Srar. 1089 (1934), 47 U. S. C. 
$307 (1934). For exhaustive annotation see Berry, ComMMUNICATIONS (1937) 

5 Act of August 27, 1894, 28 Srat. 570, §73. Combinations in restraint of 
import trade declared “contrary to public policy, illegal, and void.” (Amended 

“to read as re “s yy: substantial change, February 12, 1913, 37 Srar. 
667, c. 40, 15 U.S. C. §8 (1934). Concurrent resolution of January 27, 1896, 
29 Srar. App. ae “Tt is an imperative duty, in the interest of humanity, to 
express the earnest hope that the European concert brought about” may stop 
the massacre of Armenians in the Turkish Empire. Act of June 10, 1896, 
29 Srat. 340. “It is hereby declared to be the duty of the United States to 
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from interpretation in many state and Federal court de- 


establish a government in the Indian Territory which will rectify the many 
inequalities and discriminations now existing in said Territory and afford need- 
ful protection to the lives and property of all citizens and residents thereof.” 
(Superseded by the admission of Oklahoma as a State.) Joint resolution of 
April 20, 1898, 30 Srar. 738, No. 24. “It is the duty of the United States to 
demand, and the Government of the United States does hereby demand, that 
the Government of Spain at once relinquish its authority and government in 
the Island of Cuba and withdraw its land and naval forces from Cuba and 
Cuban waters.” Joint resolution of April 28, 1904, 33 Srar. 592, No. 36. “It 
is the sense of the Congress of the United States that it is desirable, in the 
interest of uniformity of action by the maritime states of the world in time of 
war, that the President endeavor to bring about an understanding among the 
principal maritime powers” exempting private property from capture by bel- 
ligerents. Act of March 3, 1909, 35 Srar. 820, §11. Ownership by the United 
States of lands along the Saint Mary’s Falls Ship Canal “is necessary for the 
purposes of navigation.” Act of March 2, 1919, 40 Srat. 1286, 33 U. S. C. 
§ 551 (1934). “It is hereby declared to be the policy of Congress that water 
terminals are essential at all cities and towns located upon harbors or navigable 
waterways.” Act of June 5, 1920, 41 Srar. 988, §1; 46 U. S. C. § 861 (1934). 
“It is necessary for the national defense and for the proper growth of its for- 
eign and domestic commerce that the United States shall have a merchant ma- 
rine of the best equipped and most suitable types of vessels sufficient to carry 
the greater portion of its commerce and serve as a naval or military auxiliary 
in time of war or national emergency, ultimately to be owned and operated 
privately by citizens of the United States.” Act of September 21, 1922, 42 
Stat. 999 §3; 7 U. S.C. §5 (1934). “Transactions in grain involving the 
sale thereof for future delivery as commonly conducted on boards of trade and 
known as ‘futures’ are affected with a national public interest.” Joint resolu- 
tion of March 2, 42 Srar. 1433, §1. “It is the imperative duty of the United 
States Government to safeguard its people from the persistent ravages of habit- 
forming narcotic drugs.” Joint resolution of February 8, 1924, 43 Srar. 6, c. 
16. Teapot Dome, etc., oil leases declared to be “against the public interest.” 
Act of March 28, 1928, 45 Star. 373, §5; 47 U. S. C. §89 (1934). “It is 
hereby declared that the people of all the zones established by section 2 of this 
Act are entitled to equality of radio broadcasting service, both of transmission 
and of reception.” Joint resolution of May 4, 1928, 45 Srar. 490, c. 504. “The 
Government of the United States should manifest the utmost interest “in the 
proposal for an inter-American highway. Act of May 15, 1928, 45 Srar. 535, 
§2; 33 U. S. C. §702b (1934). Local contributions not required for Missis- 
sippi River flood control “in view of the extent of national concern in the con- 
trol of these floods in the interests of national prosperity, the flow of interstate 
commerce, and the movement of the United States mails,” etc. Act of March 
23, 1932, 47 Srar. 70, §§2, 3; 29 U. S. C. §§ 102, 103 (1934). Public policy 
of the United States as to labor disputes set forth. Act of March 9, 1933, 48 
Stat. 1. “Congress hereby declares that a serious emergency exists and that 
it is imperatively necessary speedily to put into effect remedies of uniform na- 
tional application.” Act of May 12, 1933, 48 Srar. 31, c. 25; 7 U.S. C. § 601 
(1934). “It is hereby declared that . . . conditions in the basic industry of 
agriculture have affected transactions in agricultural commodities with a na- 
tional public interest, have burdened and obstructed the normal currents in such 
commodities, and render imperative the immediate enactment of title I of this 
Act.” Act of May 12, 1933, 48 Srat. 55, c. 30; 15 U. S. C. §721 (1934). 
“Congress hereby declares that the present economic depression has created a 
serious emergency . . . making it imperative that the Federal Government co- 
Operate more effectively with the several States and Territories and the Dis- 
trict of Columbia in furnishing relief to their needy and distressed people.” 
Act of May 18, 1933, 48 Srat. 64, §11; 16 U. S. C. §831 (1934). Policy 
declared that Muscle Shoals project, etc., “shall be considered primarily as for 
the benefit of the people of the section as a whole.” Joint resolution of June 
5, 1933, 48 Srar. 113, §1; 31 U. S. C. § 463 (1934). Provisions in contracts 
requiring payment in gold “declared to be against public policy.” Act of June 
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cisions,’ from its use as a norm of action by Federal and 
state regulatory bodies,’ and from searching discussions 
of the commentators.* To the broadcast licensee it is the 
supreme rule governing the operation of his station. To 
the Commission it is a broad grant of regulatory power, 
bounded by its context, by the nature of radio transmis- 
sion and reception, and by the scope, character and qual- 
ity of services rendered to the public by licensees.* Con- 
travention of this standard by the licensee may result in 
the deletion of his station, which, in the realm of broad- 


16, 1933, 48 Srar. 195, §1; 15 U. S. C. §701. “A national emergency pro- 
ductive of widespread unemployment and disorganization of industry, which 
burdens interstate and foreign commerce, affects the public welfare, and under- 
mines the standards of living of the American people, is hereby declared to 
exist.” Act of June 6, 1934, 48 Srar. 881, §2; 15 U. S. C. §78b (1934). 
“For the reasons hereinafter enumerated, transactions in securities as com- 
monly conducted upon securities exchanges and over-the-counter markets are 
affected with a national public interest which makes it necessary to provide 
for regulation and control of such transactions,” etc. Act of June 18, 1934, 
48 Srat. 1002, §15(c); 19 U. S. C. §8lo (1934). “The Board (created to 
administer foreign trade zone regulations) may at any time order the exclu- 
sion from the zone of any goods or process of treatment that in its judgment 
is detrimental to the public interest, health, or safety.” Act of June 19, 1934, 
48 Srar. 1084(b); 47 U. S. C. §307 (1934). Practically identical with Act 
of March 28, 1928, above. Act of April 27, 1935, 49 Srat. 163, §1; Pub. No. 
46. “It is hereby recognized that the wastage of soil and moisture resources 
on farm, grazing, and forest lands of the Nation, resulting from soil erosion, is 
a menace to the national welfare.” 


6 The body of law involved is too large and varied to require any detailed 
citation of authority. A few examples are given: Munn v. Illinois, 94 U. S. 
113, 24 L. ed. 77 (1876); Ling Su Fan v. United States, 218 U. S. 302, 31 
Sup. Ct. 21, 54 L. ed. 1049 (1910); German Alliance Insurance Co. v. Kansas, 
233 U. S. 389, 34 Sup. Ct. 612, 58 L. ed. 1011 (1914); Chicago Board of Trade 
v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 839 (1923); Home Building 
and Loan Association v. Blaisdell, 290 U. S. 398. 54 Sup. Ct. 231, 78 L. ed. 413 
(1934) ; Children’s Hospital v. Adkins, 248 Fed. 613 (App. D. C. 1922); New 
York and Chicago Grain and Stock Exchange v. Board of Trade, 127 Ill. 153 
(1889); People v. Ballard, 134 N. Y. 269 (1892); State v. Barrett, 172 Ind. 
169 (1909); State, ex rel., Glenn v. Crockett, 206 Pac. 816 (1922); In re 
Morgan, 26 Colo. 415 (1899); Lawrason v. Swartz, 132 La. 511 (1913). 

, of te é. 58° the Federal Trade Commission, 38 Stat. 719 (1914), 15 U. S. C. 

45 (19 

8 For example, Louis G. Caldwell, Who Owns the Ether? and The Standard 
of “Public Interest, Convenience or Necessity”; and John W. Guider, Federal 
and State Regulation of Radio Communication, and The Interpretation of Pub- 
lic Interest—Convenience and Necessity as Applied to Broadcasting Stations— 
each published in Radio Law Bulletin of Catholic University (1931). Wilson, 
Property Affected with a Public Interest (1935) 9 So. Cauir. L. Rev. 1. Haley, 
Broadcasting and the Public Interest Involved (1934) 22 Gro. L. J. 844. Com- 
ment (1930) 79 U. or Pa. L. Rev. 113; (1930) 1 Arr L. Rev. 295; 2 Rep. 
F. R. C. 166; 3 Rep. F. R. C. 32. 


® Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 
U. S. 266, 285, 53 Sup. Ct. 627, 636, 77 L. ed. 1166, 1178 (1933). 
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casting, is capital punishment.” Under existing legisla- 
tion, no other punishment is permitted.” 

Although it is neither necessary nor desirable here ab- 
stractly to consider the standard “public interest,” there 
are some aspects thereof, which, when mentioned, point 
the way to the main problems of broadcasting. In some 
degree the public interest is concerned in every trans- 
action between man, the sum of the transactions consti- 
tutes the activities of life. But there is something more 
special than this, something of more definite consequence, 
which makes the public interest that justifies regulatory 
legislation.” This interest concerns itself not alone with 
the great natural resources of humanity, such as the use 
of navigable waters, but even penetrates to business trans- 
actions which are of great importance to the public. To 
prohibit the export of coin may be in the public inter- 
est." States may, in the public interest, regulate rates on 
fire insurance, because the efficiency and solvency of in- 
surance companies are of great public concern.* The 
public is so vitally concerned with the prices of grain 
that the manipulation and control thereof are invested 
with a national public interest." These are affairs of life 


10 48 Strat. 1086 (1934), 47 U. S. C. $312 (1934) (revocation of license) ; 
38 Start. 1085, 47 U. S. C. § 309 (1934) (refusal to renew license after a hear- 
ing is held on an application therefor). See Haley, Court Adjudications on 
Licensing a Deletion of Radio Broadcasting Stations (1936) 2 Frep. Bar 
Ass'n. J. A 


11 See FCC Mimeo. 11855, Additional Legislative Recommendations (1935) : 
The Commission proposed an amendment to Section 312(a) of the Communica- 
tions Act of 1934 which would authorize it to suspend licenses for a period of 
not to exceed thirty days. In support of this recommendation it stated: “There 
are many instances where the revocation of a license is too drastic a punish- 
ment, but where some admonitory action should be taken. In most cases these 
are instances of violations of Commission regulations which could be properly 
punishable by a short suspension. Under the existing law, however, the Com- 
mission does not have power to suspend, but only to revoke or deny a renewal 
application, if and when filed.” 


12 German Alliance Insurance Co. v. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 
58 L. ed. 1011 (1914). 


13 Ling Su Fan v. United States, 218 U. S. 302, 31 Sup. Ct. 21, 54 L. ed. 
1049 (1910). 


14German Alliance Insurance Co. v. Kansas, supra note 12. 


15 Chicago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 
839 (1923). 
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which, under our civilization, are largely controlled by 
private initiative. 

It seems fundamentally true that there is an ascending 
scale of public interest. It is a long step from the regu- 
lation of fire insurance rates to the suppression of unfair 
methods of competition in commerce.” Here we have a 
higher degree of public concern; the whole plan of com- 
mercial intercourse is affected. Misbranding,” unlaw- 
ful price cutting, boycotting,” trade-mark infringe- 
ment,” price fixing agreements”—these affect the daily 
welfare and pocketbooks of the entire public. 

What then is the degree of public interest inhering in 
the art of broadcasting? The radio spectrum belongs to 
the people,” and in this aspect the interest of the public 
is that of owner. Other than this, no higher claim 


16 See Federal Trade Commission Act, 38 Stat. 717 et seq. (1914), 15 U. 
S. C. § 41 et seg. (1934). 

17 Federal Trade Commission v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. 
Ct. 384, 66 L. ed. 729 (1922) (as a substantial part of the public was misled 
by the use of the labels which the Winsted Company employed, the public had 
an interest in stopping the practice as wrongful). 

18 Cream of Wheat Co. v. Federal Trade Commission, 14 F. (2d) 40 (C. C. 
A. = 1926, the plaintiff was permitted to refuse to sell to customers who cut 
prices). 

19 Southern Hardware Jobbers’ Association v. Federal Trade Commission, 
290 Fed. 773 (C. C. A. 5th, 1923); Arkansas Wholesale Grocers’ Association 
v. Federal Trade Commission, 18 F. (2d) 866 (C. C. A. 8th, 1927) (approving 
order of the Commission holding that boycott against manufacturers who sold 
directly to chain stores was to the injury and prejudice of the public, com- 
petitors, manufacturers, producers, and their representatives). 

20 Rosenberg Brothers v. Elliott, 7 F. (2d) 962 (C. C. A. 3d, 1925) (trade- 
mark protection required not only for the owner whose trade has been hurt, but 
of those constituting the public who have been or may be deceived by the wrong- 
ful use of a valid trade-mark or by unfair acts and practices). 

21 Federal Trade Commission v. Beech-Nut Packing Co., 257 U. S. 441, 42 
Sup. Ct. 150, 66 L. ed. 307 (1922) (price fixing agreement was in violation of 
anti-trust laws as it tended to stifle competition, and the Federal Trade Com- 
mission was acting within its power when it issued an order to discontinue such 
practice) ; Toledo Pipe-Threading Machine Co. v. Federal Trade Commission, 
11 F. (2d) 337 (C. C. A. 6th, 1926) (the court held in practices or contracts 
which are in direct restraint of trade, the public interest is necessarily involved 
unless the matter is too trifling). 

22 48 Star. 1081 (1934), 47 U. S. C. §301 (1934): “It is the purpose of this 
chapter, among other things, to maintain the control of the United States over 
all the channels of interstate and foreign radio transmission; and to provide 
for the use of such channels, but not the ownership thereof, by persons for 
limited periods of time, under licenses granted by the Federal authority, and 
no such license shall be construed to create any right, beyond the terms, con- 
ditions, and period of the license.” See also 48 Srar. 1083 (1934), 47 U. S. C. 
§ 304 (1934). 
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may be asserted. The necessary consequence of this 
ownership is that the public may, in its own interest, 
grant deeds of trust to selected individuals to administer 
this natural resource for the benefit of the public, and 
the public may cancel these trust agreements, or licenses.” 
The Supreme Court of the United States has settled the 
point: “That the Congress had the power to give this 
authority to delete stations . . . is not open to question. 
Those who operated broadcasting stations have no right 
superior to the exercise of this power of regulation.” 
The authority to delete is circumscribed only by three 
factors, (1) the action of the regulatory body must not 
be arbitrary or capricious; (2) its reasons must be com- 
pelling; and (3) the action must be predicated upon 
substantial evidence. Stations deleted are not to be vic- 
tims of official favoritism and their equities demand con- 
sideration.” Thus are the rights of the trustee and the 
public protected. 

The public interest demands that the operation of a 
broadcast station shall satisfy several distinct require- 
ments of good service. One of the most important of 
these is that technical operation must conform to good 
engineering practice.” Unless the station transmitter dis- 
seminates a signal free from distortion and harmonics 
and maintains a high percentage of modulation, recep- 
tion thereof will be impaired, and the public will, ac- 
cordingly, sustain loss in tonal quality, the effective serv- 
ice area of the station would be decreased, and interfer- 
ence may be caused to other stations in the same or other 
classes of services.” The station must emit a signal as 

23 Trinity Methodist Church South v. Federal Radio Commission, 61 App. 
D. C. 311, 62 F. (2d) 850 (App. D. C. 1932), cert. den. without opinion, 288 


U. S. 599 (1933) ; KFKB Broadcasting Ass’n, Inc., v. Federal Radio Commis- 
sion, 60 App. D. C. 79, 47 F. (2d) 670 (App. D. C. 1931). 

24 Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 
U. S. 266, 285, 53 Sup. Ct. 627, 636, 77 L. ed. 1166, 1177 (1933). 

25 Id., 77 L. ed. at 1178. 


26 See FCC mimeo. 17623: Extracts from Rules and Regulations Applicable 
to Broadcast Stations (1936). 


27 Jd. See Rules 132 and 139. 
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powerful (except during limited periods of emergency) 
as that which it is authorized to use.* If it operates with 
less power, the service area will be decreased accord- 
ingly; if it operates with excess power, interference to 
the signals of other stations may result, and consequently 
impair reception by a large number of listeners.” For 
violations of technical standards set up in the public in- 
terest, the Commission has deleted stations.* 

None other than American citizens may own and oper- 
ate stations.” That this restriction is necessary in the 
public interest is patent when it is considered that radio 


28 Jd. Rule 142. 
29 See references to engineering authorities contained in Note 111, infra. 


30In Riker (Station KFQU) v. Federal Radio Commission, 55 F. (2d) 535 
(App. D. C. 1931) the Court upheld the decision of the Commission in deleting 
the station because of inter alia violation of engineering standards: 

“The record discloses without contradiction that the deviations in frequency 
charged against appellant’s station had actually occurred as charged, and they 
were not shown to have resulted from causes beyond the control of appellant. 
A written statement of appellant’s engineer to the effect that a new crystal 
had been purchased and was in operation and would eliminate all frequency 
deviation was offered in evidence and was rejected because it was unverified. 
The rejection of this as evidence was not error. 

“It is provided by the Commission’s General Order No. 7, promulgated on 
April 28, 1927, that a maximum of one-half kilocycle is fixed as the extreme 
deviation from the authorized frequency of any station operating under license 
issued under the terms of the Radio Act of 1927, and that maintenance of the 
assigned frequency within the prescribed limits is the duty of each radio broad- 
casting station, and that a violation of this order will be deemed by the Com- 
mission cause for revocation of a license under section 14 of the Radio Act of 
1927 (47 U. S. C. A. § 94). Section 14, just mentioned, defines the causes for 
which broadcasting licenses may be revoked by the Commission ; among these 
causes are ‘failure to operate substantially as set forth in the license,’ and ‘fail- 
ure to observe any of the restrictions and conditions of this act, or of any regu- 
lation of the licensing authority authorized by this act.’ ... In our opinion, 
the findings of fact made by the Commission are supported by substantial evi- 
dence, and the Commission’s conclusions are not arbitrary or capricious.” 

See also Brahy v. Federal Radio Commission, 59 F. (2d) 879 (App. D. C. 
1932) ; Beebe v. Federal Radio Commission, 61 F. (2d) 914 (App. D. C. 1932) ; 
Wilburn, 1 FCC 146, 148; Amatucci, 1 FCC 179, 180; Amelung, 1 FCC 181, 
182; Studebaker, 1 FCC 191, 192; Atlantic Communications Corp., 1 FCC 199, 
200; Barton, 1 FCC 210, 211; Lanford, 1 FCC 212, 213; Shapiro, 1 FCC 
240, 241; Ohio Broadcasting Corp., 1 FCC 244, 245; Evangeline Broadcasting 
Co., 1 FCC 253, 254; Webb, 1 FCC 267, 268; Lewis, 1 FCC 274, 275; Hop- 
kins, 1 FCC 117, 122. 


3148 Strat. 1086 (1934), 37 U. S. C. §310 (1934). This restriction also ap- 
plies to foreign governments, foreign corporations, and to any American cor- 
poration of which any officer or director is an alien or of which more than one- 
fifth of the stock is owned or voted by aliens. Also, any parent corporation 
of a licensee corporation if prohibited from having any alien officer, and no 
more than one-fourth of the directors may be aliens and only one-fourth of the 
stock may be controlled by aliens. 
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communication is essential to the national defense.” The 
financial resources of a station must be sufficient to main- 
tain proper technical and program standards.“ There 
are many other considerations inhering in the norm “pub- 
lic interest” as applied to the art of broadcasting, all of 
which are of great importance.” 

This article deals with program content. No place in 
the United States, however remote, totally lacks in broad- 
cast service.’ By a turn of the dial any understanding 
human being with ears to hear may, in this country, re- 
ceive some sort of a radio program.” Perhaps the public 
has not yet awakened to the social significance of this 
great art. Culturally, it is impressed with a greater pub- 
lic interest than any other natural resource. This fact 
has caused other nations to shield it from the hand of 
private exploitation.’ But this nation has entrusted the 
art for its propagation to private enterprise. Noted 
broadcasters maintain that the net result of the national 


32 This fact is obviously of fundamental importance to the national defense. 
The broad powers of the President over radio facilities in time of war or na- 
tional emergency are set forth in 48 Star. 1104 (1934), 47 U. S. C. § 606 
(1934). 


33 See, e.g., Boston Broadcasting Co. (Station WLOE) v. Federal Radio 
Commission, 67 F. (2d) 505 (App. D. C. 1933); Pote v. Federal Radio Com- 
mission, 67 F. (2d) 509, 62 App. D. C. 307 (1933). Also Hopkins, 1 FCC 117, 
127; General Television Corp., 1 FCC 135, 136; Moffat, 1 FCC 160; Peoria 
Broadcasting Co., 1 FCC 167, 170; Howell Broadcasting Co., Inc. 1 FCC 
286, 289. In the foregoing FCC cases the applicants made affirmative show- 
ings that their financial resources were sufficient. In the following, how- 
ever, the applicant failed to show proper financial qualification. Burch, 1 FCC 
139, 140; Replogle, 1 FCC 256, 257; Landsberg, 1 FCC 142, 143; Wilburn, 
1 FCC 146, 147; Dellinger, 1 FCC 157, 158; Gunthrope, 1 FCC 177, 178; 
Amatucci, 1 FCC 179, 180; Amelung, 1 FCC 181; Mellott, 1 FCC 222, 223; 
Rieth, 1 FCC 261, 263. 

84 For an interesting discussion of a number of these considerations see Feder- 
al Radio Commission Decision in Great Lakes Broadcasting Company (Station 
WENR) (Dockets 4900 e¢ al.), particularly the section of the decision en- 
titled “Principles Underlying the Evaluation of Broadcasting Stations,” pp. 39- 
64. This Decision is part of the record in Great Lakes Broadcasting Company 
v. Federal Radio Commission, 59 App. D. C. 197, 37 F. (2d) 993 (App. D. C. 
1930) ; cert. dis. 281 U. S. 706, 50 Sup. Ct. 467, 74 L. ed. 1129 (1930). The 
Decision is also available in 4 FCC Transcripts of Records. 

35 As of January 1, 1937, the FCC has licenses in effect for 683 broadcasting 
stations, distributed throughout every section of the country. 

36 See Jolliffe (former FCC chief engineer), Practical Limitations of the 
Broadcast Allocation Structure, address delivered on December 10, 1936, before 
First National Conference on Educational Broadcasting, Washington, D. C. 

37 Great Britain, Germany and Russia. 





166 THE GEORGE WASHINGTON LAW REVIEW 


policy is that the vitality and the amusement level of 
broadcasting in America far surpasses that of any other 
country.** It has been suggested that the cultural mission 
of broadcasting has been sacrificed to amusement and 
advertising. If this situation is not improved (it is ar- 
gued), it may be necessary for the government eventually 
to enter the field of broadcasting.” 

With recurring insistence, the question has been asked, 
have the station licensees lived up to their social and 
moral obligations as trustees for the public? The Fed- 


38 See, e. g., address of David Sarnoff (President, RCA) on Broadcasting in 
the American Democracy, before First National Conference on Educational 
Broadcasting, December 12, 1936 (Washington, D. C.). See also address of 
FCC Chairman Anning S. Prall (Nov. 9, 1936, FCC mimeo. 18851). 

89 See, e. g., address of FCC Commissioner George Henry Payne before the 
University of the Air (Dec. 19, 1936, FCC mimeo. 19289) during which he 
said inter alia: “It is not an easy problem, however, that you have posed for 
me—Is Radio Broadcasting Living up to its Promise?’ Frankly, my own 
Opinion is that it is not, but I feel I would be unfair if I did not qualify that 
statement by saying that elements, mainly political and some economic, have 
been as much to blame as the broadcasting industry itself. Nor would it be 
fair to say that broadcasting has not come up to expectations when some fine 
programs have been the delight of American audiences. But—and this is the 
question—when we have allowed private corporations to develop a national 
resource that elsewhere in the world is government owned and controlled, 
should not those who are making large fortunes from this resource give us 
better programs? To anyone who studies the situation from the inside there 
is quite evident a contempt for educational and cultural influences that is 
most unusual in any field of scientific development.” 

J. S. Commissioner of Education J. W. Studebaker during his address on 
Radio in the Service of Education, delivered before the First National Conference 
on Educational Broadcasting (December 10, 1936, Interior Dept. mimeo. 128090) 
stated inter alia: “Recently I appeared before a meeting of the Federal Commu- 
nications Commission and requested the reservation of a band of ultra-high fre- 
quencies for the exclusive use of local school systems and other educational 
agencies. I did this because the future needs of education for radio are likely 
to be very extensive. Despite the fact that broadcasters will probably codp- 
erate to the utmost with educators, I can see a time coming when schools 
will need to supplement the very necessary service to education which man- 
agers of commercial stations are in position to provide with a more special- 
ized use of radio for administrative, instructional, and other public service 
purposes. Therefore, I sincerely hope that this band of ultra-high frequencies 
can be reserved for educational use and that educational authorities will take 
immediate steps to make use of them.” See also addresses before the same 
conference by Secretary of Interior Harold L. Ickes (December 10, 1936, 
Interior Dept. mimeo. 128034. He condemns certain aspects of radio adver- 
tising, but points out that advertisers have legitimate rights which, in the 
course of time, will probably be used to strike a satisfactory balance). Cf. 
Hon. Anning S. Prall, Chairman FCC, American Radio (December 10, 1936) ; 
Professor Howard W. Odum, The Implication of Radio as a Social and Edu- 
cational Phenomenon (December 11, 1936); Hendrik William Van Loon, So- 
cial Responsibility of Broadcasting (December 10, 1936); Professor Arthur 
N. Holcombe, Radio Broadcasting as a New Force in American Politics (De- 
cember 11, 1936). Public ownership of stations on the broadcast frequencies 
a 550 to 1600 Kcs. was not advocated by any of the speakers at the con- 

erence. 
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eral Communications Commission in its first annual re- 
port to Congress said: “In the past fiscal year there has 
been a notable increase in complaints to the Commission 
of stations broadcasting objectionable programs, and the 
Commission has made an extensive inquiry into these 
complaints under the provisions of the Communications 
Act of 1934 and its rules and regulations promulgated 
pursuant thereto. Formal action was taken with regard 
to 226 separate objectionable programs broadcast over 
152 stations. Some action was taken with regard to a 
much larger additional number of complaints involving 
several more stations, but these were adjusted informally. 
The broadcasting of false, fraudulent, and misleading 
advertising in various guises has been the chief complaint. 
In many instances the Federal Trade Commission, the 
Post Office Department, and the Food and Drug Admin- 
istration had taken action to curtail the objectionable ac- 
tivities of medical advertisers in printed form, the result 
being that these advertisers resorted to broadcasting in 
order to disseminate their misleading and often fraudu- 
lent sales propaganda.” * 

It is probably true that a large percentage of the ad- 
vertising programs questioned by the Commission were 
accepted in good faith by station licensees who would 
not knowingly lend their facilities to the furtherance of 
fraud,** but the answer of the public to this is that it must 
have intelligent and discerning agents for its trustees. 
Stations have interposed the defense of ignorance of 

40 Rep. Federal Communications Commission (1935) 16, 17. Hon. Anning 
S. Prall, FCC Chairman, in a nationwide CBS hookup on January 13, 1936, 
told of the following development: “And what else has happened in the program 
line during the last twelve months? High powered advertising announcements 
have been toned down; commercial continuities are in better form; the two 
major chains have adopted entirely new policies and have outlawed. programs 
advertising internal medicines or bordering upon the improper. Their action 
has been quickly followed by practically all the responsible independent stations. 
Today the number of quack medicines, fortune-telling, lottery and other schemes 
broadcast with the end in view of fooling or defrauding a gullible public is * 


a minimum. The FCC will not stop until all of them are off the air” (FCC 
mimeo. 15454 at 4, 5). 


41 In the trial of program cases stations have frequently interposed this de- 
fense. These cases will be reviewed in their proper order infra. 





168 THE GEORGE WASHINGTON LAW REVIEW 


wrongdoing when the Commission has challenged their 
right to renewal of licenses because of their conduct in 
broadcasting objectionable programs, but to such pleas 
the Commission has answered: “Licensees have the posi- 
tive, unqualified responsibility of serving the public in- 
terest as a matter of law.”** The law provides that the 
Commission may grant no license to a new station, nor 
a renewal of license to an existing station, unless it first 
finds that such action will serve the public interest.“ 

Under the law the Commission may not censor pro- 
grams,“ and the Commission apparently has interpreted 
this inhibition to imply that it can exercise no previous 
restraint over any radio disseminations, not even to the 
extent of passing upon the bona fides of advertising pro- 
grams.“ Whether or not it is censorship to state that this 
or that proposed continuity apparently violates some law 
is a large question, and a question which has not been 
judicially determined within the Federal jurisdiction.” 
Certainly, if the Commission possessed such power, even 
to a limited degree, it could be of great service to the 
licensees in passing upon advertising continuity.“ As it 
is, the licensee must take his chance, and after the objec- 
tionable material is broadcast, the Commission may step 
in, hold a hearing, determine that the action of the sta- 
tion was not in the public interest and possibly delete the 
station.” 

The licensee, however, may seek enlightenment from 
other sources concerning the bona fides of advertising. 
He may obtain information from the Post Office Depart- 

42 Hammond-Calumet Broadcasting Corp. (WWAE), 2 FCC (1936), see 
supra note 1. 

43 48 Sra. 1085 (1934), 47 U. S. C. § 309 (1934). 

4448 Sra. 1091 (1934), 47 U. S. C. $326 (1934). 


45 This policy will be discussed in connection with cases infra. See also note 
52, infra. 

46 See, e. g., Opinion 42, Opinions of the General Counsel, Federal Radio Com- 
mission (January 26, 1929). 

47 This consideration, however, is probably outweighed by the policy of the 
law in placing entire responsibility upon the licensee. 

48 Authority cited note 43, supra. 
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ment,** the Food and Drug Administration,” the Federal 
Trade Commission,” local state and city agencies, such 
as the state board of medical examiners, the securities 
and insurance regulatory bodies, etc., and a multitude of 
private agencies, such as better business bureaus. He 
may refer to the decisions of the Commission on the sub- 
ject of program content. If due care were always exer- 
cised by the licensees it is doubtful whether any question- 
able program need ever be unwittingly broadcast. 

A station may betray the public trust by broadcasting 
programs which are not in violation of any particular 
Statute denominating given offenses—it may do so by 
skirting the demimonde of fraud and by doing violence 
to the moral and social standards of the day and genera- 
tion.” The broadcasting of programs in violation of 
Federal and state statutes is certainly, within limits gov- 
erned by the facts, contrary to the public interest as found 
by such statutes. As was said by the Commission in con- 
nection with a lottery case, “It is contrary to the public 
interest for this station, located in the State of Georgia, 
to violate the spirit of these state lottery statutes.”** Thus, 
it is not necessary to support a finding by the Commission 
that a program was inimical to the public interest, to 
show that some particular court or forum had issued a 
judgment holding the program to be in violation of law. 
This view follows the well-established doctrine in Fed- 
eral Trade Commission v. Keppel, Johnson Candy Com- 
pany v. Federal Trade Commission,” and Hofeller v. 


49 In the form of Fraud Orders and Opinions of courts in postal fraud cases. 


50 In the form of Notices of Judgments, press releases, and adjudicated cases 
one from seizures of fraudulently labeled drugs and unlawful commerce in 
oods. 

51In the form of Cease and Desist Orders and press releases. 

52 Norman Baker (Station KTNT) (Decision of the Commission in Docket 
967, June 5, 1931). In this Decision the Federal Radio Commission said: 
“Though we may not censor, it is our duty to see that broadcasting licenses do 
not afford mere personal organs, and also to see that a standard of refinement 
fitting our day and generation is maintained.” 

53 WRBL Radio Station, Inc., 2 FCC (1937), see supra note 1. 

54291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 (1934). 

5578 F, (2d) 717 (C. C. A. 7th, 1935). 

2 
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Federal Trade Commission,” wherein the courts held 
that it is not in the interest of the public to sell goods in 
interstate commerce by means of lottery schemes, where 
such schemes are prohibited by the statutes of states in 
which the goods are sold. Those actions were not predi- 
cated upon judgment of the state courts holding that the 
specific schemes were lotteries. The findings of the Fed- 
eral Trade Commission in this connection were sufficient. 

It is clear that there are two general classifications of 
objectionable programs: (1) those which find general 
condemnation in the community, and (2) those which 
specifically violate the substantive law. This article will 
treat both classifications, with a view to showing, in a 
practical manner, the mistakes to be avoided. Every tan- 
gent will not be traced, as that would necessitate the writ- 
ing of a large volume indeed, and would add little to 
clarity of treatment. 

It is desired to be of help in answering the question, 
“What may I broadcast?” ‘Therefore it is necessary to 
treat on other subjects not so closely related to the gen- 
eral public interest as those set forth above. One of these 
is defamation by radio. Defamation is chiefly concerned 
with the private remedy of the injured person, but a defi- 
nite public interest may develop if the facilities of a sta- 
tion are used by the licensee thereof to libel those whoni 
he pleases,” or if he persistently lends his facilities to 
others for such purpose. It is important to ascertain the 
nature of the offense, for a determination thereof may 
place criminal responsibility, which is always of public 
import. 

The topics to be considered will include defamation by 
radio; broadcasting rights of candidates for public 
office ;** solicitation of insurance by radio; obscene, in- 


56 82 F. (2d) 647 (C. C. A. 7th, 1936). 


57 Trinity Methodist Church South v. Federal Radio Commission, 62 F. (2d) 
850, 852 (App. D. C. 1932). 


58 48 Sra. 1088 (1934), 47 U. S. C. § 315 (1934). 
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decent and profane language; fraud in radio advertis- 
ing; advertising of medicinals; advertising of medical 
and dental services; attacks upon religious faiths; for- 
tune telling by radio; piracy of programs; rebroadcast- 
ing and the use of recordings and transmission of pro- 
grams from this country for broadcasting by foreign 
stations capable of consistent reception in the United 
States.” The dissemination of information concerning 
lotteries has been treated elsewhere.” 


DEFAMATION BY RADIO 


Here is a problem well anticipated (although written 
in another connection) by the words of Mr. Justice 
Brandeis, “. . . with the increasing complexity of society, 
the public interest tends to become omnipresent; and the 
problems presented by new demands for justice cease to 
be simple.”*’ Is defamation by radio slander or libel? 
What should be the measure of liability? Before pro- 
ceeding to a discussion of these questions, it should be 
stated as an aid to clarity that the law so far declared 
on the subject points to the conclusion that (1) radio 
defamation is governed by the law of libel, and (2) the 
liability of the station licensee is absolute.“* Whether or 
not new and differing conclusions will be reached by the 
courts in the future is wholly conjectural. 

Before attempting a critical examination of the ques- 
tions involved, the five cases so far found on radio defa- 
mation will be reviewed briefly. In Sorenson v. Wood™ 


59 48 Strat. 1091 (1934), 47 U. S. C. § 326 (1934). 

60 48 Stat. 1091 (1934), 47 U. S. C. § 325 (1934). 

61 Haley, The Broadcasting and Postal Lottery Statutes (1936) 4 Geo. WasH. 
L. Rev. 475. See also WRBL Radio Station, Inc., 2 FCC (1936); comment, 
Lotteries, “Bank Night,’ Sufficiency of Consideration (1936) 23 Va. L. Rev. 
218. Affiliated Enterprises, Inc., v. Gantz, C. C. A. 10th, Dec. 3, 1936. State, 
ex rel., Beck v. Fox Kansas Theatre Co., 62 P. (2d) 929 (Dec. 12, 1936). The 
— cited support the “Federal Rule” as stated in the article on lotteries first 
cited. 

62 International News Service v. Associated Press, 248 U. S. 215, 262, 39 
Sup. Ct. 68, 81, 63 L. ed. 211, 230 (1918). 

63 Sorenson v. Wood, 123 Neb. 348, 243 N. W. 82 (1932); Miles v. Louis 
Wasmer, Inc., 172 Wash. 466, 20 P. (2d) 847 (1933) ; Coffey v. Midland 
Broadcasting Co., 8 F. Supp. 889 (1934). 

64 243 N. W. at 85. 
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the Supreme Court of Nebraska took the view that the 
station licensee was absolutely liable for defamatory 
words broadcast over its facilities, and because the words 
were read from a written statement the court indicated 
that the defamation was libelous. This decision was ap- 
pealed to the United States Supreme Court, but was there 
dismissed for the reason that the judgment of the state 
court sought to be reviewed was based on a non-federal 
ground adequate to support it.” 

W. M. Stebbins was seeking nomination to the United 
States Senate on the Republican ticket. Station KFAB, 
having extended its facilities to Senator Norris in fur- 
therance of his candidacy for the same office, granted 
comparable broadcasting time to Stebbins. The station 
maintained that it was legally required to make its fa- 
cilities available in this manner and without censoring 
the material to be broadcast. Stebbins presented Richard 
F. Wood to speak on his behalf. Wood read his radio 
address from prepared copy, and during the course 
thereof he uttered the defamatory language against plain- 
tiff Sorenson, who was a candidate for reélection as attor- 
ney general of the state. 

The case disposed of the following points: 

(1) The station contended that the proviso of Section 
18 of the Radio Act prohibiting censorship of political 
speeches operated to grant an absolute privilege with re- 
spect to the particular speech under litigation. This 
contention was answered by the court in the following 
language: 

“We do not think Congress intended by this language in the 
Radio Act to authorize or sanction the publication of libel and 
thus to raise an issue without due process or without payment 
of just compensation. Const. 5th Amend. This is particularly 
true where any argument for exercise of the police power and 
for any public benefit to be derived would seem to be against 
such an interpretation rather than to be served by it. So far 


as we can discover, no court has adjudicated this phase of the 
statute and order. We reject the theory. For the purposes of 


85 290 U. S. 599, 78 L. ed. 527, 54 Sup. Ct. 209 (1933). 
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this case we adopt an interpretation that seems in accord with 
the intent of Congress and of the Radio Commission. We are 
of the opinion that the prohibition of censorship of material 
broadcast over the radio station of a licensee merely prevents 
the licensee from censoring the words as to their political and 
partisan trend but does not give a licensee any privilege to join 
and assist in the publication of a libel nor grant any immunity 
from the consequences of such action. The federal radio act 
confers no privilege to broadcasting stations to publish defama- 


tory utterances.” °° 

It should be noted that Wood, not Stebbins, spoke, and 
it is significant that the court assumed that Wood came 
within the scope of the statute relied upon by KFAB. 
In view of the facts this point is not important in the 
Sorenson case. The prohibition in the statute against 
censorship of political speeches is a complete departure 
from, and an exception to, the rule of law which makes 
licensees absolutely responsible for all matter dissemi- 
nated over their facilities, and imposes upon them the 
duty to censor programs.” Because of this fact it is only 
logical to infer from the elementary principles laid down 
by Congress in the law that only those candidates de- 
scribed in the statute, and none other, fall within the 
meaning thereof. A station licensee undoubtedly has the 
same right to censor political speeches made by third 
parties on behalf of candidates, as it has to censor ordi- 
nary advertising continuity, or the like. 


When viewed in the light of the legal obligation im- 
posed upon station licensees to operate in the public in- 
terest and to violate no law (e. g., the statute prohibiting 
the broadcasting of obscene, indecent or profane lan- 
guage’) the soundness of the court’s holding that the li- 
censee is restrained only from “censoring the words as to 
their political and partisan trend” become more appar- 
ent. It may be argued that, in the case of obscenity, the 


86 243 N. W. at 85. 


67 Hammond-Calumet Broadcasting Corp. (WWAE) Docket 3020, 2 FCC 
(1937). 


68 48 Srat. 1091 (1934), 47 U. S. C. $326 (1934). 
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law will look to the speaker and not to the licensee.” 
Such an argument is valid to a degree, but it does not 
take into consideration the broad responsibility of the 
licensee as trustee for the public. Then, too, with regard 
to defamation, as will be shown hereinafter, the licensee 
is absolutely liable along with the speaker. From these 
considerations it may be concluded that the licensee has 
the right to require even a legally qualified candidate for 
public office to file, in advance of its rendition, a copy 
of his speech so that it may be examined for the purpose 
of eliminating libelous language or language which 
would violate substantive law. As the statute is spe- 
cifically aimed at preventing discriminatory treatment of 
candidates, it follows that if made by a licensee, such re- 
quirement should extend to all candidates using a sta- 
tion’s facilities.” 

(2) The court held that the defamatory language was 
libelous.” There was some intimation that this finding 
was based upon the fact that the defendant Wood read 
his speech from written continuity. This after-thought 
somewhat weakens the decision on this point, especially 
as there is little logic to support the view that reading 
from continuity is of importance so long as the words are 
broadcast.” 


69 Ibid. “No person within the jurisdiction of the United States shall utter 
any obscene, indecent, or profane language by means of radio communication.” 
This language includes the speaker specifically, but of course the licensee is 
still burdened with his obligations under the general terms of the act. 

70 Section 315 of the Communications Act reads in parts as follows: “... he 
[the licensee] shall afford equal opportunities to all other such candidates for 
that office in the use of such broadcasting station, ...” The intent of the stat- 
ute is to prevent discrimination. 

71 “There can be and is little dispute that the written words charged and pub- 
lished constitute libel rather than slander.” Supra note 64. 

72 “Most of the reasons commonly advanced for imposing a broader liability 
for libel than slander are present in instances of radio defamation. Moreover, 
novel forms of defamatory publications have, as they have arisen in the past, 
usually been classified as libel. It is to be regretted that the court felt it nec- 
essary to fortify its opinion [in the Sorenson case] by alluding to the fact that 
the speech was read from written copy. The inference follows that the same 
matter, if broadcast as a purely oral address, might have been termed slander. 
For this reason, the decision cannot be regarded as a forceful departure from 
the arbitrary anomalies that have abounded in the law of defamation for three 
centuries and a step in the direction of the goal advocated by Veeder: the 
assimilation of the law of slander into that of libel.” (1932) 81 U. or Pa. L. 


, 
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(3) The court held that in the absence of privilege the 
station licensee was absolutely liable along with the 
speaker.” 

Miles v. Louis Wasmer, Inc.," the next case reported 
chronologically, arose in the State of Washington. Wil- 
liam H. Castner conducted a newspaper in Spokane, 
which was principally devoted to the repeal of the Eight- 
eenth Amendment. He purchased broadcast time from 
Station KHQ, licensed to Louis Wasmer, Inc. Charles 
C. Lantry was a program announcer employed by KHQ. 
Castner employed Lantry to edit his copy and read it over 
KHQ. Lantry was to do this during hours other than 
those spent in the employment of KHQ. A program so 
arranged and sponsored was broadcast, and during the 
course thereof words defamatory of the county sheriff, 
G. G. Miles, were uttered. 

Because the words were defamatory of Miles in the 
performance of the duties of his office, the court held that 
it was immaterial whether they were slanderous or libel- 
ous.” The observation was made though “that there is 
a close analogy between the words spoken over a broad- 
casting station and libelous words contained in a paid ad- 
vertisement in a newspaper.” * 

The court held that privilege ends where falsity be- 
gins,” and in the absence of privilege the station licensee 
along with the other defendants was absolutely liable 
under the doctrine of defamation. The court quoted at 
length from the Sorenson case in support of this view, 
and in refutation of the argument that the law of negli- 
gence should govern (which, if accepted, would conse- 
quently imply that the station would not be liable, as it 


73 243 N. W. at 86. 
74 Supra note 63. 
7520 P. (2d) at 849. 
76 [bid. 


7720 P. (2d) at 848, citing Graham v. Star Publishing Co., 133 Wash. 387, 
233 Pac. 625. 
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took no part in the delivery of the speech and was not 
negligent”). 

Next in point of time, and of high relative importance, 
is the decision of Federal District Judge Otis in Coffey 
v. Midland Broadcasting Company.” Station KMBC, 
licensed to the Midland Broadcasting Company (a Mis- 
souri corporation) for operation in Kansas City, Mis- 
souri, is affiliated with the Columbia Broadcasting Com- 
pany (a New York corporation) network of chain 
stations. Columbia regularly feeds programs by tele- 
phonic connections to KMBC. Included among these 
was one sponsored by Remington Rand, Inc. (a Delaware 
corporation). During the course of one of the programs 
so sponsored certain references were made to Robert J. 
Coffey, a police official of Kansas City, which he be- 
lieved to be of a defamatory nature and accordingly 
brought suit against all three corporations in the state 
court. Here the nonresident defendants successfuly pe- 
titioned to remove the case to the federal court on the 
ground of separability of causes. The plaintiff moved to 
remand the cause to the state court. The motion was 
granted.” The case was finally disposed of, other than 
by trial, in the state court. 

Here is a notable case. The words were spoken into 
the CBS microphone in New York by an employee of 
Remington Rand, and were transmitted by telephone 
wire directly to the control panel of KMBC, where they 
were switched on to the transmitter for direct dissemina- 


tion to the public. Judge Otis took cognizance of these 
facts in this language: 


“In my thought, then, I put the primary offender in the local 
studio of KMBC at Kansas City. I assume his good reputa- 
tion; I assume that nothing in any former performance by him 
should put the owner of the station on inquiry; I assume even 
that he has submitted a manuscript and that nothing in it is 


78 See discussion in note 100, infra. 
79 Supra note 63. 
898 F. Supp. at 889. 
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questionable; I assume a sudden utterance so quickly made as 
to render impossible its prevention; I assume, in short, a com- 
plete absence of the slightest negligence on the part of the owner 
of the station. With these assumptions is the owner of KMBC 
liable to one of whom the primary offender has falsely spoken 
as an ex-convict who has served time in a pententiary? The 


conclusion seems inescapable that the owner of the station is 
liable.” ** 


The court thus recounted the principal arguments 
urged to exculpate the station under the doctrine of “due 
care” inhering in the law of negligence. Nevertheless 
the court held the station absolutely liable under the law 
of defamation.” 

The court further indicated that radio defamation is 
libelous: “The latter [newspaper publisher] prints the 
libel on paper and broadcasts it to the reading world. 
The owner of the radio station ‘prints’ the libel on a dif- 
ferent medium just as widely or even more widely ‘read.’ 

. The owner of a broadcasting station knows that some 
time someone may misuse his station to libel another. He 
takes that risk.”** His remedy, the court points out, is 
to “insure himself against resulting loss.” 

Because of the restricted issues before them the judges 
of the Supreme Court of Pennsylvania in Weglein v. 
Golder®™ added little to the law on the subject. Benjamin 
M. Golder prepared a political address in writing, and 
sent it to the newspapers of the city of Philadelphia for 
publication shortly before he delivered it over the radio. 
The address contained words defamatory of Richard 
Weglein, in view of which he brought an action in tres- 
pass for libel and slander against Golder. The court held 
that the address lost its privilege because it bore inherent 
evidence of malice, and the charges were not proved. The 


818 F. Supp. at 890. 


82 “The rulings in these cases [citing the Sorenson and Wasmer cases] are 
in accord with the views expressed in this opinion . . . they were decided on the 
ground of absolute liability for the broadcasting of defamation.” 


838 F. Supp. 890. 
84 Tbid. 
85177 Atl. 47 (1935). 
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address was not published by the newspapers, but the de- 
livery of it to the papers was a technical publication of 
the libel. “In addition, the speech was read by the de- 
fendant over the radio, with the resultant widespread dis- 
semination of the libelous article. The statement of 
claim sounded both libel and slander, and we think that, 
in view of the circumstances of its preliminary delivery 
to the newspapers in written form and its being subse- 
quently read to the public over the radio by the defend- 
ant, the trial judge committed no error when he confined 
the jury to a consideration of the case as one of libel 
alone, rather than libel and slander.”** The court makes 
no affirmative finding as to the nature of the radio defa- 
mation. It is interesting to note that here is a case where 
the newspapers refused to publish the libel, but it was 
given public circulation through the medium of broad- 
casting. 

Singler v. Journal Co. 


87 


also fails to add materially to 


the law on the subject. Joe D. Beck was a commissioner 


of the state department of agriculture and markets. Dur- 
ing the course of a speech broadcast over Station WIT'MJ, 
licensed to the Journal Company, Beck uttered words 
which Walter M. Singler claimed were defamatory of 
him. Singler sued the Journal Company and Beck for 
damages. The jury found that no crime was charged and 
the plaintiff was not exposed to ridicule. The Supreme 
Court of Wisconsin, in passing upon the appeal, observed 
that there is a serious question whether the case is gov- 
erned by the law of libel or that of slander, citing the 
Sorenson, Wasmer and Coffey cases.” But, since the jury 
had found the questions as to the defamatory content of 
the statement adversely to the plaintiff, it was not neces- 
sary for the court to pass upon the question of libel or 
slander.” 

86177 Atl. at 48. 

87 260 N. W. 431 (1935). 


88 260 N. W. 433 
89 [bid. 
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The Sorenson, Wasmer and Coffey decisions have been 
given support by an important body, the Council of the 
American Law Institute. On the question of liability the 
drafters of the Restatement of Torts” tentatively took the 
positive view that station licensees are “subject to the 
same rule of absolute liability as the proprietors of news- 
papers who publish articles written by their own em- 
ployees or third persons.”” This view was not adopted 
without much discussion, and the Council of the Institute 
was not unanimous in making the report.” The draft of 
the restatement as originally submitted limited liability 
for “any defamatory publications made by the broad- 
caster unless they can prove that they neither knew or 
should have known of the defamatory character of the 
proposed broadcast.”** A majority of the Council re- 
jected this draft and voted that in their opinion “com- 
panies operating radio broadcasting stations were subject 
to liability for defamatory statements of those broadcast- 
ing to the same extent as the proprietors of newspapers 
for the publication of defamatory articles and other 
matters in their papers.”** Publication in print is of 
course libel, not slander. In the concluding paragraph 
of the Tentative Draft it is pointed out that precedents 
on the subject are meager, and members of the Council 
are earnestly requested to advise as to the final course of 
action.”” The draft, as amended, was submitted to the 
members of the Institute for consideration at the Thir- 
teenth Annual Meeting held in Washington, D. C., on 
May 9, 10, 11, 1935. An unusual sequence of discussion 
and voting followed the presentation of the draft, which 
ultimately ended in a Caveat, that is, the Institute voted 


90 Torts RESTATEMENT, Tentative Draft No. 12 (1935). 
91 Jd. at 129. 
82 [bid. Farnum reports that “Professor Bohlen adheres to his original views 


though those which prevailed with a majority of the Council have ultimately 
found support with Professor Harper.” (1936) 16 B. U. L. Rev. at 6. 

93 Torts RESTATEMENT, Tentative Draft No. 12, at 128. 

94 Td. at 129. 

95 Td. at 130. 
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17 to 14 to leave open the question as to the broadcasters’ 
liability.” 

In the trial of the above cases and in the preparation 
of the Tentative Draft of the Restatement of Torts emi- 
nent counsel contributed exhaustive labor.” As was 
stated by Vold: “Faced with lack of direct precedent in 
point as to the facts, and with various sharply conflicting 
analogies available as possible persuasive authority, a 
court in such cases necessarily must make some sort of 
choice among possible alternatives as to what basis for 


liability is in the instance properly to be regarded as ap- 
plicable.” ”* 


It has been extensively argued that the law of negli- 
gence should govern radio utterance, and that the test of 
“due care” should in each case be applied.” Some main- 


96 See 12 ProceEpINcs, AMERICAN Law Institute (1935) pp. 347, 363, for 
the complete discussion. After debate the Chair put this motion: “You have 
heard the motion which is to the effect that Section 1010 be referred back to 
the group for reconsideration in the light of the discussion with an expression, 
I take it, of the view of the body that radio broadcasting should not be included 
within the possible scope of libels” (p. 349). The motion was lost (p. 350). 
Thus, radio defamation was considered as libelous. The discussion then turned 
to the degree of liability of the licensee. By a small majority the Institute ad- 
vised the Reporter that this question would be dealt with by Caveat, 7. e., leav- 
ing it unanswered (p. 359). This final action having been taken, the discussion 
took this turn, “Assuming that the Institute were to deal with the matter other- 
wise than by Caveat . . . would it be the will of the Institute to assimilate 
his [the broadcaster’s] liability to that of the publisher of a newspaper or to 
subject him to a lesser rule of liability” (p. 360). The chair then put the ques- 
tion, “Those in favor of the greater measure of liability, the publisher’s liabil- 
ity, will indicate it by saying ‘aye.’” The “ayes” had it! (p. 361). After 
further discussion, however, the “less rigorous rule’ won by a vote of 12 to 
11 (pp. 362-363). 


87 The filing of the Sorenson case was the signal for the drawing of lines 
by those advocating the “due care” and the “absolute liability” doctrines. Enter- 
ing into the legal debates which followed were such outstanding authorities as 
Professor Lawrence Vold, of the University of Nebraska College of Law; John 
W. Guider, Chairman of the American Bar Association’s Standing Committee 
on Communications; Louis G. Caldwell, one time general counsel of the Fed- 
eral Radio Commission and a leading exponent of the law of censorship; former 
Senator James A. Reed, of Missouri, and many others. Counsel who devoted 
time and labor to the Torts Restatement discussed herein included: Francis H. 
Bohlen, Fowler V. Harper, Oliver W. Branch, Herbert H. Eldredge, Herbert 
F. Goodrich, Augustus N. Hand, Edmund M. Morgan, T. Scott Offutt, Edward 
S. Thurston, and Van Vechten Veeder. 

Py pay Basis for Liability for Defamation by Radio (1935) 19 Minn. L. Rev. 

99 Guider, Liability for Defamation in Political Broadcasts (1932) 2 J. Rapto 
L. 708, at 712-713: “The problem, novel in its application to the duties and 
liabilities of the owners of a broadcasting station, is not fundamentally different 
from countless instances that may be found in the body of the law of torts, 
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tain that so far as the speaker is concerned, his wrong- 
doing is of a libelous nature, but the participation of the 
station licensee therein should be governed by the law 
of negligence.” Finally, there is a school of thought 


and it seems to us that the interest of the public, which includes among the 
objects of its concern, broadcasting stations as well as other persons and en- 
tities, will best be served by a rule which will release a broadcasting station 
from liability for defamatory remarks made by others, wherever it appears that 
the management of the station exercised due and reasonable care to avoid the 
utterance of the defamation.” Such, also, is the view prevailing in following 
comments on the Sorenson case: (1932) 66 U. S. L. Rev. 637; (1932) 18 
Corn. L. Q. 124; (1932) 46 Harv. L. Rev. 133; (1932) 18 Iowa L. Rev. 98; 
(1933) 12 Ore. L. Rev. 149. Comment on the Wasmer case (1934) 7 So. Cauir. 
L. Rev. 246, at p. 348, included: “. . . there can be no assurance that the speak- 
ers before their microphones may not extemporaneously digress from the writ- 
ten manuscript. It would be an extremely harsh doctrine which would hold the 
station liable in such a situation. It would be taxing the station for an injury 
which it was powerless to prevent and which was the perpetration of another.” 
Comment (1932) 32 Cor. L. Rev. 1255, “. . . it seems more appropriate to im- 
pose upon a broadcasting company the liability of newsvendors, who, when dis- 
seminating libelous matter without knowledge of its content, have the defense of 
due care.” See also comment on Coffey v. Midland Broadcasting Co., 8 F. 
Supp. 889 (W. D. Mo. 1934) ; Thorton, Liability of Radio Re-Broadcaster 
(1935) 14 Ore. L. Rev. 492: “While the necessity for the imposition of absolute 
liability is conceded in the case of a newspaper, magazine, original broadcaster, 
etc., where such agency has the option of examining the statement at length prior 
to publication, it may be argued that the re-broadcaster has not such ready access 
to the manuscript, nor such complete knowledge of or control over the speaker 
as to warrant the extension of absolute liability.” Also Frank, Defamation by 
Radio (1935) 8 So. Cau. L. Rev. 359: “It has been argued that the doctrine of 
absolute liability is mistakenly applied to broadcasting stations in the case of a 
direct broadcast, because, although the station may have examined the script, 
the speaker unexpectedly may utter defamatory matter not in the script, which 
cannot be prevented once uttered. It is submitted that there is even less jus- 
tification for holding a broadcasting station absolutely liable in the case of a 
rebroadcast by telephonic connection, because, in such a situation, the station 
cannot indulge even in the practically useless safeguard of examining the script 
before it is read over the 4" as it can in the case of the direct broadcast.” Also 
note (1935) 21 Va. L. Rev. 7 


100 The principal proponent of this view is George R. Farnum, former as- 
sistant he, States attorney general, writing in (1936) 16 B. U. L. Rev. 1, 
59 ad : “. .. what possible basis there is in reason and common sense for 
Co between an utterance based upon reading a manuscript or con- 
ae by the use of notes and one which is wholly extemporaneous and ad- 
judged slanderous rather than libelous under the foregoing test. The damage is 
precisely the same in both cases, ... Yet one victim of a blasted reputation can 
recover compensation for the wrong while the other, as likely as not, is entirely 
without remedy because he cannot bring his case within one of the rigidly nar- 
row categories of liability for slander. . . . The only sensible alternative is to 
take the bull by the horns and lay it down definitely that defamation uttered 
over the radio is either one thing or the other—slander or libel, and preferably 
the latter because of its high potentiality for doing harm of an incalculable, and 
in many cases extensive, character. Such a rule has at least three merits—it is 
simple of formulation, certain of application, and undiscriminating in its remedial 
effectiveness.” After advocating the law of libel, the commentator anomalously 
suggests due care as the test (p. 9): “Considering the distinctive nature of the 
instrumentality and the peculiar character of broadcasting, and the exigencies of 
operation in a practical way, it seems quite apparent that there is control, but 
equally apparent that the control is in practice a substantially limited one. The 
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(which has prevailed so far in the courts) which con- 
tends that defamation by radio is libelous in nature and 
that, in the absence of privilege, the station licensee is 
absolutely liable.“ These views will now be briefly ex- 
amined. 

Before the advent of printing the tort of slander 
emerged, designed to give redress for injurious false ut- 
terances orally made.” The right of action available to 
the injured party was a narrow one, requiring as it did, 
save in exceptional cases, proof of special damage.*”* As 
the printing presses began the dissemination of language 
in permanent form for distribution in unlimited amount, 
the need arose for a higher degree of protection, and out 
of the pressure of these circumstances the law of libel 
was evolved.** The distinction between the torts is really 
based upon the degree of injury capable of being inflicted 
through the use of the permanent printed word reaching 
a wide audience, as distinguished from the impermanence 
of the spoken word restricted to those within hearing.” 

From the written word the law of libel was extended 
to pictures,’”* moving pictures,’” effigies,’** conduct,” and 
indeed, wherever there is a question as to the nature of 
imposition of absolute liability on this foundation of limited control appears 
anomalous. It also seems quite clearly unjust. The due care test seems equally 
clear the only one that can fairly meet the situation.” The author thus asks for 
the wedding of distinctive laws, the law of libel and the law of negligence. 

101 Vold, Defamation by Radio (1932) 2 J. Rapio L. 673; Vold, The Basis 
for Liability for Defamation by Radio (1935) 19 Minn. L. Rev. 611; Keller, 
Federal Control of Defamation by Radio (1936) 12 Notre Dame Law 15; 
(1937) 12 Norre Dame LAw; McDermott, Comment (1933) 17 Marg. L. 
Rev. 138; Ricketts, Comment (1933) 11 Nes. L. B. 325; Fairchild, Comment 


(1935) 11 Wis. L. Rev. 115; Note (1932) 81 U. or Pa. L. Rev. 228. See also 
Cain, Comment (1933) 8 Norre DAME LAw 261. 
on _. History and Theory of the Law of Defamation (1904) 4 Cor. L. 

EV. x 

103 SALMOND, Torts (7th ed. 1928) 561. 

104 Davis, Rapio Law (2d ed. 1930) 101; 8 Hotpswortn, History or Enc- 
1sH Law 367. 

105 Davis, Rapio Law (2d ed. 1930) 69. 

106 Peck v. Tribune Co., 214 U. S. 185, 29 Sup. Ct. 554, 53 L. ed. 960 (1909). 

107 Merle v. Sead Research Film Corporation, 166 App. Div. 376, 152 
N. Y. S. 829 (1915). 

108 Monson v. Tussaud, (1894) 1 Q. B. 671, 692, 63 L. J. Q. B. 454. 

109 Schultz v. Frankfort Marine Accident and Plate Glass Ins. Co., 151 Wis. 
537, 139 N. W. 386 (1913) (involving notorious shadowing). 
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the defamation the tendency is to resolve the doubt in 
favor of libel.” 

If the tort of libel was created to meet the greater dam- 
age done by the fact that the printed word is more widely 
disseminated than the spoken word, there is no satisfac- 
tory logic to support the assignment of a lesser remedy 
to defamation by radio. The good service areas of some 
of the high-power stations far exceed the door-delivery 
circulation limits of the greatest newspapers.’ The most 


110 (1932) 81 U. or Pa. L. Rev. 228. 


111 See 5 Annual Reports of Federal Radio Commission to Congress, (1931), 
The Empirical Standards Used as Basis for Engineering Testimony in Hearings 
Concerning Broadcast Stations (550-1500 kilocycles), pp. 29-39, particularly at 
30, 31: “Interference to broadcast radio reception in its general meaning is de- 
fined as any spurious or extraneous sound accompanying radio reception, but as 
used in connection with this work it refers to objectionable sounds which are 
present over 10 per cent of the time. The good-service area of a station is de- 
fined as that area in which satisfactory reception free from interference is ob- 
tained at least 90 per cent of the time. The field intensities necessary to render 
good service are divided into three classes, depending upon the noise level of the 
area to be served. The nature of the area and the necessary field intensities are 
given in Table V, as follows: 


Signal, 
Millivolts 
Area Per Meter 
NE ON iii oi: asc cnepeahadenmeshncnesueneseunaee 10 
NE SIE i ooccn cat enirmoneuaadaunaaanempmaraie wed 2 
I cas ace bas co amicroivncwuewn dadareedewsens moses aeeen 0.5 


For fair service the signal is one-half the above values, and for poor service, 
one-fourth. The figures are all subject to change if the noise level is unusual 
or fading is experienced. The average distance over which average stations of 
various powers can be expected to give the above classes of service are set out 
in Table VI, as follows: 


Field Field 
Intensity, Average Intensity, Average 
Millivolts Radius, Millivolts Radius, 
Power Per Meter Miles Power Per Meter Miles 
10 2 10 14 
100 watts ..... ; 2 5 kilowatts .... : o 
0.5 30 0.5 93 
_ 2 8 
250 watts ...<. 10 kilowatts ... 
50 watts F 26 ilowatts i 3 
0.5 41 0.5 115 
10 6 10 32 
1 kilowatt ..... = 50 kilowatts ... : an 
0.5 63 0.5 160 


The distances in Table VI were taken from Figure 2 (day). The average of 
the day reading is taken as determining the service radius of a station and the 
average of night readings is taken as determining the nuisance radius. This is 
not entirely fair, as 50 per cent of the night measurements are above the aver- 
age night curve, and since the nuisance area is defined as that area where inter- 














184 THE GEORGE WASHINGTON LAW REVIEW 


vicious language presented in cold print cannot convey 
the nuances of ridicule, scorn, hatred or contempt which 
are capable of being impressed on the spoken word 
broadcast far and wide over radio stations."* To justify 
a right of action more restricted than libel we must look 
for some real basis other than a distinction drawn from 
the circulation of the defamation. 

Should the theory prevail that radio defamation is 
slanderous, as it is disseminated by the passing spoken 
word, as distinguished from permanent printed record? 
This view is scarcely tenable in the light of the fact that 
libel was evolved to remedy a new and more harmful 
species of defamation growing out of the art of print- 
ing.”* The art of broadcasting, as compared to printing, 


ference is created over 10 per cent of the time, it is seen from this that the 
average station may create interference more than 10 per cent of the time, 
whereas the service range of a station is determined by service 90 per cent of 
the time.” See also Ring, Empirical Standards for Broadcast Allocation, 20 
Proceedings of Institute of Radio Engineers, 611-625. Expert testimony in West- 
ern Broadcast Company (KNX) 2 FCC (1937) shows that that station (lo- 
cated in Los Angeles, and operating on 1050 kc. with 50 kw. power) delivers a 
serviceable signal to the eleven western states for substantial periods of the day. 

112 The Paris Court of Appeals in Privat v. Delamare said: “Is it not more 
dangerous that a communication, that an emission, be sent by radio waves which 
will distribute it over the five parts of the world, which will be heard by thou- 
sands and thousands of listeners—is it not more dangerous, I say, to be defamed 
by an emission of this kind than by some worthless sheet which has but a few 
hundred readers?” Translated by Louis G. Caldwell from Rev. J. Int. RApIOEL. 
6e anne (1930) 36, and republished in Keller, Federal Control of Defamation by 
Radio (1937) 12 Norre Dame Law 15. 

118 As pointed out herein this theory has been discarded by the American ju- 
diciary. The trouble which would follow the adoption of such a rule is ex- 
emplified in Meldrum v. Australian Broadcasting Co., (1932) Victorian Law 
Reports (Australia) 425. J. A. Redmond in Reading "from Script into Broad- 
casting Apparatus—Libel or Slander (1933) 7 Aust. L. J. 257, 262, comments 
as follows: “If there is really involved in such cases as Sorenson v. Wood and 
Meldrum’s Case the wider problem of stating without help from the legislature 
(in some Australian States the matter has received legislative attention, cf. N. 
S. W.: Defamation Act of 1912) a principle for distinguishing defamatory 
communications of a kind previously unknown, and for which no exact author- 
ity exists, it is submitted as preferable to refer the limitations placed on actions 
for slander not to all audible defamatory communications, but to litigation seek- 
ing damages from defamers for their supposedly impulsive acts, 7. e., their talk 
and gestures merely. It is submitted that all defamatory communications 
should be regarded as libelous possibly (a) if made in any form—even though 
transient—other than the defamer’s speech or gestures, but certainly (b) if 
made by means of a permanent record of the defamatory communication, even 
though the expression thereof to third persons be by speech, sounds, reflections, 
or otherwise transitorily.” Vold states that such a theory is wrong as it is 
based upon the erroneous notion that radio transmission is purely automatic. 19 
Minn. L. Rev. 640. Both views, however, are grounded on narrow, technical 
bases. As to the first, in so far as the harm which may be done thereby, no 
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is prolific with all the effects of printed libel and others 
peculiar to itself. ‘The basic reasons for the evolution 
of libel at this time take on a greater significance, and 
the analogies which have aided its development now may 
be used as the “handy tool” of the judicial process. Scien- 
tific progress was the Aladdin’s lamp which created the 
need for the law of libel. Today the same magical power 
has created a need for the extension of that law. We are 
about to witness television with its vast capacity for defa- 
mation in form and image.’ Even now it cannot be said 
that any single broadcast has not been made a matter of 
permanent record, due to the fact that any man may in- 
stal in his home comparatively simple apparatus for the 
permanent recording of radio programs.’” 

It has been suggested that, as defamation by radio pos- 


real difference exists between recorded programs and ad libitum programs. As 
to the second view, it is apparently an attempt to reconcile common law differ- 
ences between libel and slander. But as Vold pointed out, Chief Justice Hughes 
said, “It is a familiar maxim of the common law that when the reason of a 
rule ceases the rule also ceases.” U.S. v. Chambers, 291 U. S. 217, 54 Sup. 
Ct. 434, 436, 78 L. ed. 763 (1934). Moreover, fundamentally, the potentiality 
for harm, is the deciding factor. Such artificial analogies lack force as the sub- 
stance of the tort is human injury, not scientific or mechanical processes. 

114 At this writing the art has made great strides. See, e. g., Sarnoff, Tele- 
vision, RCA Institute’s Technical Press, at 3: “Our research and technical 
progress may be judged by the fact that upon a laboratory basis we have pro- 
duced a 343-line picture, as against the crude 30-line television picture of several 
years ago. The picture frequency of the earlier system was about twelve per 
second. These advances enable the reception, over limited distances, of relatively 
clear images whose size has been increased without loss of definition. From the 
practical standpoint, the character of service possible in the present status of 
the art, is somewhat comparable in its limitations to what one sees of a parade 
from the window of an office building, or of a world series baseball game from 
a near-by roof, or of a championship prize fight from the outermost seats of a 
great arena.” See also from the same work The Future of Radio and Public 
Interest, 11-12: “Side by side with television, although in many respects nearer 
to final achievement, there is emerging from the field of radio experimentation 
high-speed facsimile communication. By means of this new development, written, 
printed, photographic and other visual matter can be sent by radio over long 
distances and reproduced at the receiving end with amazing exactness. It is diffi- 
cult to imagine limits of the use of such an invention. It should make the 
dot-and-dash system of telegraphy as outmoded as the pony express. Pictures, 
sketches, handwriting, typewriting and every other form of visual communica- 
tion, will be transmitted as easily as words are now sent over a telegraph wire. 
Even in its earlier stages facsimile will be a medium for the instant dissemina- 
tion of information of a hundred different types, from weather maps to statistics, 
from educational data to comic strips. Far from displacing the existing media 
of information—and particularly the newspapers—facsimile should contribute to 
their progress, providing them with swifter and more effective facilities.” 

115 Radio manufacturers have marketed such machines (e.g., RCA Victor). 
They are built extensively for commercial use. 


3 
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sesses characteristics peculiar to itself, there are valid 
grounds for treating it neither as slander nor as libel, 
but as a new and separate tort." There is good author- 
ity for another view, that real differences between slander 
and libel no longer exist, and as the reasons for maintain- 
ing them distinct have now lost their significance, the two 
actions should be abolished and assimilated into the law 
of libel.’*’ The latter course would appear desirable if 
proper distinction is preserved between the varying de- 
grees of possible harm. 

The measure of the licensee’s liability has been touched 
upon in discussing the Sorenson, Wasmer, Coffey and 
Journal cases. It was shown that, in the absence of privi- 
lege, the station licensee is considered liable for defama- 
tion broadcast over his facilities. In adopting this rule 
the courts have accepted the newspaper analogy'*—com- 


paring publication by broadcasting to publication by 
newsprinting, and ascribing to the licensee of a broadcast- 
ing station the same liability as to the proprietor of a 


newspaper, i. e., absolute liability. 

The analogy is pursued somewhat in this manner: the 
newspaper prints the defamatory words on paper, the 
broadcasting station impresses the sound waves on the 
electrical carrier wave; the newspaper arranges the type 
and inks the rolls, the station arranges the microphones 


116 Huston, Liability of Broadcasting Company (1933) 12 Ore. L. Rev. 149, 
153, “. . . it is submitted that as it possesses many characteristics peculiar to it- 
self, there are valid grounds for treating it neither as slander nor as libel, but 
as a new and separate tort.” 

117 Veeder, History and Theory of a iow of Defamation (1904) 4 Cor. L. 
Rev. 33; (1932) 81 U. or Pa. L. R 


118 The theory of the absolute ae newspaper publishers has been up- 
held in, e. g., Peck v. Tribune Co., 214 U. S. 185, 29 Sup. Ct. 2 53 L. ed. 960 
(1909) ; Oklahoma Pub. Co. v. Givens, 67 F. (2d) 62 (C. C. A. 10th, 1933) ; 
Cassidy v. Daily Mirror Newspapers (1929), 2 K. B. 331, 98 vm j. K B. 35; 
Washington Post Co. v. Chaloner, 250 U. S S. 290, 39 oe. Ct. 448, 63 L. ed. 987 
(1919) ; Washington Post Co. v. Kennedy, 55 App. D C. 162, 3 F. (2d) 207, 
41 A. L. R. 483 (App. D. C. 1925); Taylor v. Hearst, 107 Cal. "262, 40 Pac. 262 
(1895), 118 Cal. 366, 50 Pac. 54 (1897) ; Walker v. Bee-News Publishing Co., 
122 Neb. 511, 240 N. W. 579 (1932). “The fundamental principles of the law 
involved in publication by a newspaper and by a radio station seem to be alike. 
There is no legal reason why one should be favored over another nor why a 
broadcasting station should be granted special favors as against one who may 
be a victim of a libelous publication.” Sorenson vy. Wood, 243 N. W. at 86. 
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and continually readjusts the modulation on the carrier. 
Newspaper copy is edited, but nevertheless defamatory 
statements are sometimes printed. The station licensee 
should carefully examine and, if need be, revise all con- 
tinuity broadcast. The newspaper sells space, and the li- 
censee sells time. They are serious competitors in the 
field of advertising. And so the analogy is drawn out. 
In one respect the analogy is weak. The newspaper 
may at all times edit its copy, but the broadcasting sta- 
tion is helpless to prevent ad /ib departures from censored 
continuity. The station may have exercised the highest 
care in scrutinizing the manuscript of a prepared address, 
but in the enthusiasm of a moment the speaker may de- 
part from the text and utter a libelous statement before 
it is possible to switch him off the air. The equities exist- 
ing in this situation have been noted, but the courts have 
preferred to pass them over in favor of the victims of 
defamation. They have adopted the view of Mr. Justice 
Holmes, “If the publication was libelous the defendant 
[newspaper] took the risk”;"* and of Lord Mansfield, 
‘““‘Whatever a man publishes he publishes at his peril.’”’**” 
Various analogies have been advanced to support the 
view that the station licensee should not be held liable 
for radio defamation. The telephone and telegraph 
analogy” appears to be founded on the sole premise that 
the use of electrical impulses are common to the carriage 
of telephone, telegraph and radio transmissions. Here 
the analogy ends. There are no cases reported on defa- 
mation by telephone. As a telegraph company is a com- 
mon carrier its liability is limited to communication 


119 Peck vy. Tribune Co., 214 U. S. 185, 189, 29 Sup. Ct. 554, 555, 53 L. ed. 
960, 962 (1909). 

120 Thorley v. Lord Kerry, 4 Taunt. 355, 3 Camp. 214 (1812). 

121 See, e.g., Flynn v. Reinke, 199 Wis. 124, 225 N. W. 742 (1929). See 
also Decision of Federal Radio Commission in Application of Great Lakes 
Broadcasting Company (Docket 4900, 1928): ‘To pursue the analogy of tele- 
phone and telegraph public utilities is, therefore, to emphasize the right of the 
sender of messages to the detriment of the listening public. The Commission 
believes that such an analogy is a mistaken one when applied to broadcasting 
stations; the emphasis should be on the receiving of service and the standard 
of public interest, convenience or necessity should be construed accordingly.” 
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defamatory on its face, which was transmitted because 
the carrier failed to exercise due care. A telephone mes- 
sage has been likened to a sealed letter,’ since the com- 
munication is only between the stations on the connection. 
As sharply distinguished from the common carrier of 
telephone and telegraph messages, the broadcast licensee 
is specifically exempted by law from any public utility 
obligation.’ ‘The licensee not only has no obligation to 
accept business from any offeror, but he is charged with 
the duty of using a high degree of discrimination in se- 
lecting the material he broadcasts.* He publishes to the 
world. 

Under certain circumstances news vendors (other than 
the distributing divisions of the original publishing 
houses) may escape liability. This has given rise to the 
news vendor analogy.” ‘Thus, if a broadcasting station 
disseminates defamatory matter without knowledge of its 
content, he may escape liability if he shows the exercise 
of due care. This interesting analogy has achieved no 
higher authority than that of a commentator’s theory, 
having been rejected by the courts where advanced. 

The public interest is to a certain degree concerned in 
the broadcasting of any defamatory matter. In a measure 
this public concern is satisfied when retribution is made 
to the injured victim, whether in the form of public re- 
traction or monetary compensation, or both. It seems in- 
herently unreasonable to suppose that a station should be 
deleted by the Commission for the dissemination of defa- 
mation without knowledge or fault of the licensee. It 


122 Coffey v. Midland Broadcasting Co., 8 F. Supp. 889, 890 (1934). 


23 | . but a person engaged in radio broadcasting shall not, in so far as 
ns person is so engaged, be deemed a common carrier.” 48 Sra. 1065 (1934), 
47 U. S. C. §153(h) (1934). 

124 This subject is treated at length in the Decision of the Federal Radio Com- 
mission in Application of Great Lakes Broadcasting Company (Docket 4900, 
1929). The decision in question is part of the record in Great Lakes Broad- 
casting Co. v. Federal Radio Commission, 59 App. D. C. 197, 37 F. (2d) 993 
(1930). It is also available in 4 FCC Transcripts of Records. 

125 Street v. Johnson, 80 Wis. 455, 50 N. W. 395 —: qe v. Mudie’s 
Select Library, Ltd. (1900), 2 Q. B. 170, 69 L. J. Q. B 
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would seem that the wilful and malicious participation 
by the licensee in the injurious publication should be the 
test. Criminal libel is scarcely distinguishable from civil 
libel.’ The theoretical difference is that criminal libel 
has a tendency to cause the party libeled to breach the 
peace.’ It is apparent that almost any libel would have 
that effect. The trial and conviction of a station licensee 
in a state court for criminal libel might or might not be 
basis for deletion of a station. It would depend entirely 
on the circumstances. A series of such convictions, how- 
ever, would show grave disregard for the public interest 
as exemplified in the criminal statute contravened. Under 
the same theory a series of adverse judgments in civil libel 
actions would at least show that the station licensee was 
careless of his duty to the public. These factors would 
have a tendency to show wilfulness or malice. 

In any event, to justify the deletion of a station for 
broadcasting libelous matter the general public interest 


must be adversely affected. The rule has been set forth 
by Mr. Justice Groner, of the United States Court of Ap- 
peals for the District of Columbia, in memorable lan- 
guage contained in Trinity Methodist Church South v. 
Federal Radio Commission: 


“If it be considered that one in possession of a permit to 
broadcast in interstate commerce may, without let or hindrance 
from any source, use these facilities, reaching out, as they do, 
from one corner of the country to the other, to obstruct the ad- 
ministration of justice, offend the religious susceptibilities of 
thousands, inspire political distrust and civic discord, or offend 
youth and innocence by the free use of words suggestive of 
sexual immorality, and be answerable for slander only at the 
instance of the one offended, then this great science, instead of 
a boon, will become a scourge, and the nation a theater for the 
display of individual passions and the collision of personal in- 
terests. .. . Appellant . . . may not, as we think, demand, of 
right, the continued use of an instrumentality of commerce for 
such purposes.” '** 


126 State v. Payne, 87 W. Va. 102, 104 S. E. 288 (1920); Kennerly v. Hen- 
nessy, 68 Fla. 138, 66 So. 729. 


127 People v. Eastman, 188 N. Y. 478, 81 N. E. 459 (1907). 
128 62 F, (2d) 850, 852. 
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Civil and criminal actions for defamation fall within 
the state authority. It is essential, therefore, to deter- 
mine the rule of law prevailing in the state where the 
cause of action lies. (Lack of space prevents discussion 
of the question of venue.) Several states do not define 
by statute civil or criminal libel or slander.’ The greater 
number of the states define criminal libel as being ma- 
licious defamation expressed by writing, printing, signs, 
pictures, effigies, etc. One of the necessary elements is 
the publication in the forms outlined.” Although enu- 
merating the specific manners in which the crime may be 
committed, such statutes do not designate the art of broad- 
casting as one such manner, and therefore the station li- 
censee could not be held to answer under them. Many 
states have extended the above definition of criminal libel 
to civil libel.“ Another group of state statutes condemn 
as criminal the “publication” of a libel against another 
without stating what form the publication must take.” 
As most of these statutes were enacted before broadcast- 
ing was known, it is interesting to speculate on their legal 
application to station licensees. Several states have spe- 
cial criminal statutes condemning written or oral defama- 
tion, such as imputing unchastity or the commission of a 





129 Delaware, New Hampshire, Rhode Island, Vermont and West Virginia. 
All states, however, have statutes with regard to defenses or evidence. 


130 As, e.g., ARIZONA, REvisED Cope (Struckmeyer 1928) § 4617: “Libel de- 
fined ; punishment. A libel is any malicious falsehood expressed by writing, 
printing, or by signs or pictures, which tends to bring any person into disrepute, 
contempt or ridicule, or to blacken the memory of one who is dead; or any ma- 
licious defamation expressed by writing, printing, or by signs or pictures, which 
tends io impeach the honesty, integrity, virtue or reputation, or publish the 
natural or alleged defects of one who is alive, and thereby to expose him to pub- 
lic hatred, contempt or ridicule. Libel is punishable by a fine not exceeding five 
thousand dollars or imprisonment in the state prison not exceeding one year.” 


131 As, e.g., GEorGIA, CoDE (1933) § 4428: “A libel is a false and malicious 
defamation of another, expressed i in print, or writing, or pictures, or signs, tend- 
ing to injure the reputation of an individual and exposing him to public hatred, 
contempt, or ridicule. The publication of the libelous matter is essential to re- 
covery. 


132 As, e.g., ALABAMA, CopE (Michie 1928) and Cumulative Supplement 1936 
§ 4921: “Libel. —Any person who publishes a libel of another which may tend to 
provoke a breach of the peace, must be punished, on conviction, by fine and im- 
prisonment in the county jail, or hard labor for the county; the fine not to 
exceed in any case five hundred dollars, and the imprisonment or hard labor not 
to exceed six months.” 
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crime involving moral turpitude.* South Carolina 
makes any species of defamation tending to injure a per- 
son in his reputation or character a criminal offense.“* A 
large group of states have statutes which provide that 
public retraction of the defamation by the publisher 
thereof will mitigate damages or limit recovery to actual 
damages only.*** Because of its relative importance, the 
lex loci on defamation should be of commonplace regard 
to a licensee.*” 


183 As, e.g., Inminois, Revisep Statutes (Smith-Hurd 1933) ch. 126 §1: 
“That if any person shall falsely use, utter, or publish words, which, in their 
common acceptation, shall amount to charge any person with having been guilty 
of fornication or adultery, such words so spoken shall be deemed actionable, and 
he shall be deemed guilty of slander.” 

134 Cope (Michie 1932) § 1395: “Any person who shall with malicious intent 
originate, utter or circulate, or publish, any false statement of matter concern- 
ing another, the effect of which shall tend to injure such person in his or her 
character or reputation, shall be deemed guilty of a misdemeanor and upon con- 
viction therefor, be subject to punishment by fine not to exceed five thousand 
dollars, or by imprisonment for a term not exceeding one year, or by both fine 
and imprisonment, in the discretion of the court: Provided, That nothing herein 
shall be construed to abridge any right any person may have by way of an 
action for damages for libel or slander, under the existing law.” 

135 As, e.g., lowa, Cop— (Whitney, Conlee and Faupel 1935) § 12414: “Ifa 
retraction or correction thereof be not published in as conspicuous a place and 
type in said newspaper as were the statements complained of, in a regular issue 
thereof published within two weeks after such service, plaintiff may allege such 
notice, demand, and failure to retract in his complaint and may recover both 
actual, special, and exemplary damages if his cause of action be maintained. If 
such retraction be so published, he may still recover such actual, special, and 
exemplary damages, unless the defendant shall show that the libelous publication 
was made in good faith, without malice and under a mistake as to the facts.” 

136 Alabama: Criminal—Copg (Michie) 1928 and CumMuLATIVE SUPPLEMENT 
1936 §§ 4921-4924; Civil—Copr (Michie) 1928 §§ 7355-7364. Arizona: Crimi- 
nal—RevisEp Cope (Struckmeyer) 1928 §§ 4617-4622; Civil—Revisep Copr 
(Struckmeyer) 1928 § 3750; 1934 SuppLemENT (Courtright) To THE REVISED 
Copg § 2749a. Arkansas: Criminal—DiceEst or THE Statutes (Crawford and 
Moses) §§ 2390-2401; Civil—Dicrst or tHE Statutes (Crawford and Moses) 
§§ 1228-1229. California: Criminal—Prenat Cope (Deering) 1927 §§ 248-257; 
SuPPLEMENT 1929 §§ 258-260; Statutes 1931 ch. 87 (§784a P. C.); Civil— 
Crviz Cope (Deering) 1931 §§ 43-48a; Cope or Civ, Procepure (Deering) 
1927 §§460-461. Colorado: Criminal—Compiiep Laws 1921 § 6830. Connecti- 
cut: Civil—GreneraL Statues 1930 § 5668. Delaware: Civil—Revisep Stat- 
utes 1915 §§ 4217-4218. Florida: Criminal—Compitep Laws (Skillman) 1927 
§§ 7189-7193; Criminal and civil—1934 CUMULATIVE SUPPLEMENT TO THE Com- 
PILED GENERAL LAws §§ 7061(1)-7064(3) ; Civil—Compi.ep Laws (Skillman) 
1927 §§ 4313-1, 4314-28. Georgia: Criminal—Copne 1933 § 26-2101, § 26-2104; 
Civil—Cope 1933 § 105-701, § 105-711, § 105-1411. Idaho: Criminal—Copr 1932 
v. 1 §17-1501, § 17-1509, § 19-2030; Civil—Copnr 1932 v. 1 § 5-810, § 5-811. 
Illinois: Criminal—SmitH-Hurp Revisep Statutes 1933 ch. 38 §§ 402-404; 
Criminal and civil—Smitru-Hurp Revisep Statutes 1933 ch. 126 §§ 1-6. In- 
diana: Criminal—Anwnoratep Statutes (Burns) 1933 § 9-214, $ 10-3201, § 10- 
3202; Civil—ANnnoratep Statutes (Burns) 1933 §2-1041 § 2-1045. Iowa: 
Criminal—Cove (Whitney, Conlee and Faupel) 1935 §§ 13256-13262; Civil— 
Cop—E (Whitney, Conlee and Faupel) 1935 §§11172, 12412-12416. Kansas: 
Criminal—ReEvisEep Statutes 1923 ch. 21 §§ 2401-2406; Civil—Revisep Stat- 
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Defamation by radio broadcasting has been defined as 
libel by statutes of Oregon’ and Washington.” The 


uTEs 1923 ch. 60 §§ 745-746. Kentucky: Criminal—Carro.i’s Statutes (Bald- 
win’s Revision) 1930 §1376n; Civil—Carro.t’s Statutes (Baldwin’s Revi- 
sion) 1930 §2438b-1. Louisiana: Criminal—CopE oF CRIMINAL PROCEDURE 
AND CRIMINAL STATUTES (Dart) 1932 §§ 247, 443, 1169-1173; Civil—GENERAL 
Statutes (Dart) 1932 § 2026. Maine: Criminal—Revisep Statutes 1930 ch. 
141 §§ 1-8; Civil—RevisEep Statutes 1930 ch. 96 §§ 47-49. Maryland: Crimi- 
nal—ANNOTATED CopE OF THE Pusiic GENERAL Laws (Bagby) 1924 Art. 75 
§19; Civil—ANNotaTep CopE oF THE Pusitic GENERAL LAws (Bagby) 1924 
Art. 75 §28 (34-35); Art. 88 §§1-4. Massachusetts: Criminal—GENERAL 
Laws (Tercentenary Edition) ch. 278 §8; Civil—Generat Laws (Tercente- 
nary Edition) ch. 143 § 37; ch. 231 §§ 84-91-94. Michigan: Criminal—CompILep 
Laws 1929 and Mason’s 1933 SuppreMENT §§ 17115-370, 17115-371, 17284; 
Civil—CompiLtep Laws 1929 and Mason’s 1933 SupPLEMENT §§ 14469, 14471- 
14475, 15437. Minnesota: Criminal—Mason’s Statutes 1927 §§ 9904, 10042, 
10112, 10123, 10651; Civil—Mason’s Statutes 1927 §§ 9275, 9397. Missis- 
sippi: Criminal—Conve of THE Pusiic Statute Laws 1930 §§ 1036-1037, 1212; 
Civil—Cone or THE Pusiic Statute Laws 1930 §§ 530, 535. Missouri: ’Crimi- 
nal—REvIsEp Statutes 1929 §§ 4365-4369; Civil—Revisep Statutes 1929 
§§ 808, 809, 3261. Montana: Criminal—Revisep Copes (Choate) 1921 §§ 10800, 
10989-10998, 11857, 12003; Civil—Revisep Cope (Choate) 1921 §§ 5689-5692, 
9175-9176. Nebraska: Criminal—Compitep Statutes 1929 § 28-452; Civil— 
CompPiILeD StatuTEs 1929 §§ 20-839, 20-840. Nevada: Criminal—ComPILep 
Laws (Hillyer) 1929 §§ 10110-10118, 10506, 10862, 10994; Cizil—Compmep 
Laws (Hillyer) 1929 §§ 8629-8631. New Hampshire: Civil—Pusiic Laws 
1926 v. 2 ch. 335 §6 (p. 1349). ong?! Jersey: Criminal—ComptLep STATUTES 
1709-1910 v. 2 p. 1815 (§§ 225-226), 1843 (§71), p. 2228 (§23); Civil— 
CompiLeD Statutes 1709-1910 v. 3 p. 4085 (§ 106), p. 4126 (§ 239); 1925-1930 
SupPPLEMENT § 70-23a(1). New Mexico: sk Ml my Lo (Courtright) 
1929 § 35-3501, § 35-3524, § 35-3526, § 35-3529, § 35-4419; Civil—SrarurTes 
(Courtright) 1929 §§ 105-530, 105-531. New York: Criminal—Canmu’s Con- 
SOLIDATED LAws 1930 ch. 41 §§ 1340-1353; Cantii’s Cope oF CRIMINAL Pro- 
CEDURE 1928 §§ 138, 289, 418; Criminal and civil—C1vu. Practice (Cahill) 
1931 § 337; Civil—Civm. Practice (Cahill) 1931 §§97a, 338, 338a; RuLEs oF 
Civ. Practice Nos. 96 anp 97. North Carolina: Criminal—Cope (Michie) 
1935 §§ 4229-4230, 4638; Criminal and civil—Copr (Michie) 1935 §§ 2429-2431; 
Civil—Copnr (Michie) 1935 §§ 542, 2432. North Dakota: Criminal—CompILep 
Laws 1913 §§ 9550-9561; Laws 1929 ch. 117; Criminal and civil—CompiLep 
Laws 1913 §9562 (Penat Cope); SuppremeNnt 1925 § 4352a (Civm. _s 
Civil—Comprep LAws 1913 §§ 4352-4354. Ohio: Criminal—Laws 1935 p 
373-374; Civil—TurocKmorton’s Cong (Baldwin’s Revision) 1934 88 11341. 
11343(2). Oklahoma: Criminal—Compriep Statutes 1931 §§ 2299-2309, 3061 ; 
Civil—CompPiLep Statutes 1931 §§ 237-238, 724-729. Oregon: Criminal_—Covt 
1930 §§ 13-719, 14-238 amended Laws 1931 ch. 366, §§ 14-1021, 14-1022, 36-2434; 
Civil—Copr 1930 §§ 1-808, 1-809. Pennsylvania: Criminal—Dicrest oF StTat- 
ute Law 1920 §§ 7926-7930; Civil—Dicest or Statute Law 1920 §§ 13753- 
13759. Rhode Island: Criminal and civil—GreneraL Laws 1923 § 4915. South 
Carolina: Criminal—Copne (Michie) 1932 § 1395; Civil—Copr (Michie) 1932 
§§ 482-483, 8659. South Dakota: Criminal—Compitep Laws (Hipple) 1929 
§§ 4082-4091, 4508, 4730, 4871; Civil—Compmep Laws (Hipple) 1929 §§ 95-99, 
2368-2369. Tennessee: Criminal—Coprt (Williams, Shannon and Harsh) 1932 
§§ 11021-11026, 11639; Civil—Copre (Williams, Shannon and Harsh) 1932 
§§ 8741, 9310-9312. Texas: Criminal—1928 Compiere Statutes (Vernon) 
Pena Cope of CrIMINAL Procepure §§ 88-89; Civil—1928 Comp.ete Srat- 
utes (Vernon) §§ 1995(29), 5430-5433. Utah: Criminal—Revisep STATUTES 
1933 § 103-17-7, § 103-38-1, § 103-38-11, § 105-21-35 (Laws 1935 ch. 118 p. 227), 
§ 105-32-30: Civil—Revisep Statutes 1933 § 62-2-1 (Laws 1933 ch. 46 p. 83), 
§ 104-13-9, § 104-13-10. Vermont: Criminal—Pustiic Laws 1933 § 2376. Vir- 
ginia: Criminal—Conr (Michie) 1930 §§ 4427a, 4536a; Civil—Copr (Michie) 
1930 §§ 302, 5781, 6240; Laws 1934 ch. 305. Washington: Criminal—Prerce’s 
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states of California, Illinois,“° and North Dakota™ 
have enacted statutes declaring radio defamation to be 
slanderous. 


Cope 1933 §§ 8953-8963 as amended Laws 1935 ch. 117; Civil—Prerce’s Cope 
1933 §§ 8267, 8377, 8378. West Virginia: Civil—OrriciaL Cope 1930 ch. 55 
art. 7 §2; ch. 57 art. 2 §4. Wisconsin: Criminal—Sratutes 1935 §§ 347.16, 
348.41; Civil—Sratutes 1935 §§ 263.37, 263.38, 328.33, 331.05. Wyoming: 
Criminal—ReEvisep Statutes (Courtright) 1931 §§ 32-224, 32-225, 33-821; 
Civil—ReEvisep Statutes (Courtright) 1931 §§ 89-1039 and 89-1040. 


137 Laws 1931 ch. 366: “If any person shall wilfully, by any means other than 
words orally spoken, except as herein provided, publish or cause to be published 
of or concerning another any false and scandalous matter, with intent to injure 
or defame such other person, or if any person shall wilfully use or utter over, 
through or by means of the radio commonly called broadcasting, of or concern- 
ing another any false and scandalous matter, with intent to injure or defame 
such other person, upon conviction thereof, he shall be punished by imprison- 
ment in the county jail not less than three months nor more than one year, or 
by fine of not less than $100 nor more than $500. Any allusion to any person 
or family, with intent to injure, defame or maliciously annoy such person or 
family, shall be deemed to come within the provisions of this section; and it 
hereby is made the duty of the prosecuting attorney of each judicial district to 
see that the provisions of this section are enforced, whether the party injured 
desires to prosecute such offense or not.” 


138 Laws 1935 ch. 117: “Section 1. That section 2424 Remington’s Revised 
Statutes be and the same is hereby amended to read as follows: 2424. Every 
malicious publication by writing, printing, picture, effigy, sign, radio broad- 
casting or which shall in any other manner transmit the human voice or repro- 
duce the same from records or other appliances or means, which shall tend: (1) 
To expose any living person to hatred, contempt, ridicule or obloquy, or to de- 
prive him of the benefit of public confidence or social intercourse; or (2) To 
expose the memory of one deceased to hatred, contempt, ridicule or obloquy; 
or (3) To injure any person, corporation or association of persons in his or 
their business or occupation, shall be libel. Every person who publishes a libel 
shall be guilty of a gross misdemeanor. Sec. 2. That section 2427 Reming- 
ton’s Revised Statutes be and the same is hereby amended to read as follows: 
2427. Every editor or proprietor of a book, newspaper or serial, and every 
manager of a copartnership or corporation by which any book, newspaper or 
serial is issued, is chargeable with the publication of any matter contained in 
any such book, newspaper or serial, and every owner, operator, proprietor or 
person exercising control over any broadcasting station or reproducing record 
of human voice or who broadcasts over the radio or reproduces the human voice 
or aids or abets either directly or indirectly in such broadcast or reproduction 
shall be chargeable with the publication of any matter so disseminated: Pro- 
vided, That in any prosecution or action for libel it shall be an absolute defense 
if the defendant shows that the matter complained of was published without his 
knowledge or fault and against his wishes by another who had no authority 
from him to make such publication and was promptly retracted by the defendant 
with an equal degree of publicity upon written request of the complainant.” 


189 Statutes (1929) ch. 682: Slander. “A new chapter, to be numbered chap- 
ter eleven, comprising sections 258, 259 and 260, is hereby added to title eight of 
part one of the Penal Code, to read as follows: 258. Slander is a malicious 
defamation, orally uttered, whether or not it be communicated through or by 
radio or any mechanical or other means or device whatsoever, tending to blacken 
the memory of one who is dead, or to impeach the honesty, integrity, virtue or 
reputation, or disclose the actual or alleged defects of one who is living, or of 
any educational, literary, social, fraternal, benevolent or religious corporation, 
association or organization, and thereby to expose him or it to public hatred, 
contempt, or ridicule. Every person who wilfully, and with a malicious intent 
to injure another, utters any slander, is punishable by a fine not exceeding five 
thousand dollars, or imprisonment in the county jail not exceeding one year, 
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Several broadcasting stations deliver serviceable sig- 
nals to many states. Even the smallest stations, when lo- 
cated near state borders, have a half millivolt per meter 
contour extending well into adjoining states. —The modu- 
lated carrier wave does not respect geographic bound- 
aries. Consequently, the startling lack of uniformity in 
the laws relating to defamation (as shown above) is par- 
ticularly bewildering when considered in connection with 
radio broadcasting. A trenchant answer to the problem 
would be found in the enactment of a Federal statute 
covering defamation. Keller, in his notable commentary, 
concludes “that Federal control of defamation by radio 
is peculiarly within the province of the central govern- 
ing authority, that the authority is easily to be found 


or by both such fine and imprisonment. Words uttered in the proper discharge 
of an official duty, or in any legislative or judicial proceeding, or in any other 
official proceeding authorized by law, shall be privileged and shall never be 
deemed a slander within the meaning of this section. 259. The injurious utter- 
ance of slander is presumed to have been malicious save when it is a communica- 
tion to a person interested therein, by one who is also interested, or by one who 
stands in such relation to the person interested as to afford a reasonable ground 
for supposing the motive for the communication innocent, or who is requested 
by the person interested to give the information. 260. In all criminal prosecu- 
tions for slander, the truth may be given in evidence to the jury, and if it ap- 
pears to the jury that the matter charged as slanderous is true, and was uttered 
with good motives and for justifiable ends, the party shall be acquitted.” Stat- 
utes 1931 ch. 87: “A new section to be numbered 784a is hereby added to the 
Penal Code to read as follows: 784a. The jurisdiction of a criminal action for 
slander which is uttered into, or is communicated through or by any radio, or 
connected radios or any other mechanical or other devices, is in the county 
where the slander is so uttered, or in the county wherein the person slandered 
resided, or the educational, literary, social, fraternal, benevolent or religious cor- 
poration, association, or organization slandered was located, at the time of the 
utterance of the alleged slanderous words.” 


140 SmitH-Hurp ReEvisEp Statutes (1933) ch. 126 §§ 4-6 (p. 2744): “That 
any person who shall falsely use, utter or publish words over, through, or by 
means of what is commonly known as the radio, which in their common accepta- 
tion shall tend to blacken the memory of one who is dead, or impeach the hon- 
esty, integrity, virtue or reputation, or publish the natural defects of one who is 
alive, and thereby to expose him to public hatred, contempt, ridicule, or financial 
injury, shall be guilty of slander. Every person ‘convicted of a violation of sec- 
tion 1 shall be fined not exceeding one hundred dollars. In all prosecutions for 
slander, the truth shall be a sufficient defense.” 


141 Laws 1929 ch. 117: “Any person who shall falsely use, utter or publish 
words over, through or by means of what is commonly known as the radio, 
which in their common acceptance shall tend to blacken the memory of one who 
is dead, or impeach the honesty, integrity, virtue or reputation, or publish the 
natural defects of one who is alive, and thereby to expose him or her to public 
hatred, contempt, ridicule, or financial injury, shall be guilty of slander. In all 
prosecutions for slander, the truth shall be a sufficient defense. Every person 
convicted of a violation of Section 1 hereof shall be fined in a sum not exceed- 
ing one hundred dollars ($100.00).” 
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within the right to control interstate commerce and 
within the Federal police power, and that for Congress 
to provide for such Federal control would be no usurpa- 
tion of any State right.”*” 

From a strictly constitutional viewpoint this could un- 
questionably be accomplished, providing the statute was 
exclusively penal. Section 8, clause 3, of the Constitu- 
tion, providing that the Congress shall have power to 
regulate commerce with foreign nations and among the 
several states, together with the police power delegated 
to the Federal authority, contain sanction for such an 
enactment. This type of legislation is too familiar to re- 
quire comment here.*** ‘Two statutes grounded on the 


authority outlined are now found in the federal com- 
munications code—the lottery* and obscenity” provi- 
sions. 

A serious constitutional question would arise, however, 
if the Congress attempted to create, extend or abridge 


existing state laws governing civil rights of action for 
defamation. The commentators who advocate Federal 
legislation to control both civil and criminal liability 
should first consider the Tenth Amendment: “The 
powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people.” 

By way of summary these considerations assert them- 
selves: The broadcasting of sound only is a passing de- 
velopment of the art, which will inevitably be supple- 
mented by television. The courts have held defamation 


142 Federal Control of Defamation by Radio (1937) 12 Notre Dame Law. 
Joseph E. Keller, one-time professor of law at the University of Dayton and 
now Administrative Assistant to FCC Commissioner Thad H. Brown, in the 
first section of this article points out that defamation by radio was made a crimi- 
nal offense in the first Senate and House drafts of the Radio Act of 1927. He 
traces the history of the provisions in detail. See pp. 34-39, (1936) 12 Norre 
Dame Law. Keller’s work leaves little to be said on the subject of federal 
control. 

143 Jd. (Keller cites the important enactments with the leading cases thereon.) 

14448 Stat. 1088 (1934), 47 U. S. C. $316 (1934). 

145 48 Star. 1091 (1934), 47 U. S. C. § 326 (1934). 
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by radio to be libelous, and consequently the liability is 
absolute in the absence of privilege. Any injury done is 
primarily of interest to the passive injured party and the 
licensee, and not to the regulatory authority. If, how- 
ever, the defamation assumes such proportions as to affect 
the general public interest, then, under its statutory man- 
date, the regulatory authority may take cognizance of the 
past conduct of the licensee to determine whether or not 
he is operating his station in conformity with the law. 
The heavy burden placed upon the licensee calls for 
some considered plan of protection. An instrument ex- 
ecuted by the speaker, waiving the licensee’s liability, is 
only as sound as the speaker’s financial resources. Such 
instruments afford only slight and inadequate protection 
to the licensee. Adequate protection might be obtained 
through insurance or suretyship. Real difficulties face 
an application to either source. It would be expensive, 
cumbersome and annoying to write a bond for each 
speaker. In the case of the individual station it probably 
would be too expensive to buy insurance covering all 
matter transmitted. A solution might be found by study- 
ing the “Bankers’ Blanket Bonds” and “Brokers’ Blanket 
Bonds,” which are written to cover the institutions de- 
nominated. These bonds have emerged during the past 
two or three decades, and are considered by some courts 
as being in the nature of insurance. Prior to the time 
they were written individual banks had fidelity bonds 
written for individual employees. Large losses to banks 
resulted because of negligence in obtaining the bonds, 
time delays in execution, and so on. In a word, the 
method was faulty. Probably, through the good offices 
of the American Bankers’ Association, surety companies 
were persuaded to write blanket bonds, which covered 
employees, old and new. Such a plan might be worked 
out by the National Association of Broadcasters to cover 
all speakers. If all the licensees codperated, the result- 
ing premium might be persuasively attractive to a surety 
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or insurance company, while the individual charge might 
be sufficiently low as to meet the pocketbook limitations 
of the licensee. Several legal obstacles would first have 
to be solved. Important among these is the question of 
insurability against libelous utterances. Licensees will 
undoubtedly confirm the view, that as far as they are con- 
cerned libels are accidents! 


(To BE CONTINUED.) 





INCORPORATION BY REFERENCE AND 
DELEGATION OF POWER—VALIDITY 
OF “REFERENCE” LEGISLATION 


JOHN W. BRABNER-SMITH 
Counsel for the Federal Housing Administration 


Probably every state legislature in session this year 
will enact at least one measure containing a reference to 
some federal law. State governments now are recogniz- 
ing that the rapid growth in complexity of our economic 
and political life increasingly tends to obliterate state 
lines and to accentuate the need for codperative legisla- 
tion, not only among the states but between the states and 
the Federal Government. As a nation we have long since 
accepted this transition and there has been a tremendous 
increase in national activity in the field of general welfare. 
The recent United States Supreme Court decision in the 
AAA case, however, has placed an abrupt “stop” signal 
to unlimited expansion by the central government and has 
reémphasized the necessity of state activity, even in those 
fields where central control and uniform action is essen- 
tial. 

One result of this decision will be to limit the Federal 
Government’s efforts largely to financial assistance where- 
by the appropriations will be made to be spent by the 
states but under nationally prescribed conditions which 
the state legislatures must accept. An example is the 
provision for old age assistance in the Social Security Act. 
Another result is to hasten legislation providing for codp- 
eration between state and national governments, as is the 
case with the Interstate Commerce Commission and cer- 
tain state commerce commissions. Still another result 
will be increased state activity in which national unifor- 
mity will frequently be sought by adoption of federal 
standards. An example is the Uniform Air Law which 
adopts certain standards of the National Air Commerce 


Act. 
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Much of this state legislation is based upon reference 
to federal laws and, very frequently, to such laws as they 
exist from year to year. Certain legal problems which 
may affect these statutes thus become increasingly im- 
portant. Among these are the interpretation of the con- 
stitutional provision of many states prohibiting amend- 
ment or revision by reference, and the question of delega- 
tion of legislative power. In the latter instance the recent 
Supreme Court decisions invalidating the NRA have 
emphasized the importance of the legal problem, and 
have complicated, rather than clarified it. No matter 
how proper the delegation of power, it is likely to be 
challenged today. Therefore, a review of decisions in- 
volving these questions seems justified to assist in predict- 
ing the reaction of the judiciary when confronted with 
statutes charged to violate these constitutional provisions. 


AMENDMENT BY REFERENCE 


The common constitutional provision concerning 
amendment by reference is to the effect that no act shall be 
revised, or amended by reference to its title only... In 
general it may be said that this provision is violated only 
where the new law expressly “amends” or “revises” exist- 
ing statutes as by striking out or inserting designated 
words, without setting forth that portion of the old law 
which it is intended to reénact.* It was never intended 
that every law which would affect some previous statute 
should set out the statute so affected at full length. If the 
new act is complete in itself, it will be upheld although 
it amends another statute by implication.’ It is evident, 





* Such language is found in the Constitutions of Arizona, California, Florida, 
Georgia, Idaho, Illinois, Indiana, Louisiana, Maryland, Michigan, Missouri, Mis- 
sissippi, Nevada, Oregon, Texas, Utah, Virginia, Washington, and West Vir- 
ginia. Another similar provision in Missouri is that no act shall be amended by 
striking out or inserting designated words unless the entire section so amended 
is set forth in full as amended. 


? As to the object of this provision, see Judge Cooley’s remarks in People v. 
Mahaney, 13 Mich. 481 (1865); Layman vy. Ramey, 195 Ky. 223, 242 S. W. 21 
(1922) ; (1934) 11 N. Y. U. L. Q. 601. 

3 For example, Campbell v. Bd. of Pharmacy, 45 N. J. L. 245 (1883); Peo- 
ple v. Crossley, 261 Ill. 78, 103 N. E. 537 (1913). 






200 THE GEORGE WASHINGTON LAW REVIEW 


also, that the above constitutional provision was never 
intended to affect state statutes referring to laws of other 
jurisdictions.* 

In certain other states the expression, “or the provisions 
thereof extended or conferred,” has been added to the 
language of the constitutional provision discussed above, 
preceding the words, “by reference to its title only.” ° 
From cases thus far decided, most state constitutions hav- 
ing this additional provision probably will be similarly 
interpreted. In this case, also, it would seem that the 
prohibition cannot logically be held to apply to statutes 
of other jurisdictions, since the constitutional provision 
refers only to amendment, revision or extension of exist- 
ing local laws. A Pennsylvania pure food statute, how- 
ever, providing that “no action shall be brought or sus- 
tained for violation of the provisions of this section when 
the article alleged to be adulterated is not adulterated 
within the meaning of the provisions of the Food and 
Drugs Act of June 30, 1906, enacted by the Senate and 
House of Representatives of the United States of Amer- 
ica in Congress assembled, and the rules and regulations 
promulgated from time to time for the enforcement of 
the same . . .” was held invalid. The court said that 
the legislature can neither incorporate an act of the As- 
sembly by mere reference to the title or a general desig- 
nation of the act (as in this case), nor an act of Congress, 
“much less could it inject bodily into the same statute 


*See Ex parte Burke, 190 Cal. 326, 212 Pac. 193 (1923). 


®° Alabama, Arkansas, Colorado, Kentucky, Montana, New Mexico, North 
Dakota, Oklahoma, Pennsylvania and Wyoming. 


* In re Guenthoer’s Estate, 235 Pa. 67, 83 Atl. 617 (1912); Greenfield Ave. 
Pittsburgh’s Appeal, 191 Pa. 290, 43 Atl. 225 (1899); State v. Fargo Bottling 
Works, 19 N. D. 396, 124 N. W. 387 (1910); Savage v. Wallace, 165 Ala. 572, 
51 So. 605 (1910); Cobb v. Vary, 120 Ala. 263, 24 So. 442 (1898); (1934) 
11 N. Y. U. L. Q. 601, 604. The Supreme Court of New Mexico reversed its 
position in the same case, holding on rehearing that this additional phrase mate- 
rially altered the earlier constitutional provision. State v. Armstrong, 31 N. M. 
220, 243 Pac. 333 (1924). As authority cases from other jurisdictions were 
cited, but these decisions have been weakened by subsequent opinions. See 
Farris v. Wright, 158 Ark. 519, 250 S. W. 889 (1923); and cf. State v. Mc- 
Kinley, 120 Ark. 165, 179 S. W. 181 (1915); Bay Shell Road Co. v. O’Donnell, 
87 Ala. 376, 6 So. 119 (1889), cf. Cobb v. Vary, and Savage v. Wallace, both 
supra. (1935) 3 Geo. Wasu. L. Rev. 482. 
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all of the rules and regulations that might be, from time 
to time, promulgated by the proper department of the 
government for the enforcement thereof.”* The court 
evidently confused this constitutional provision with the 
problem of delegation of power. 


In the Constitutions of New Jersey and New York a 
similar constitutional mandate provides that no existing 
law “shall be applicable,” or “made or deemed a part of” 
the new act, except by inserting it in the new act. The 
purpose of this provision also is the same, as has been the 
interpretation by local courts.*° Nevertheless, there is a 
possibility that this provision might be urged with success 
in arguing the constitutionality of acts referring to statutes 
of other jurisdictions.° 


A county court of New Jersey recently held invalid the 
state aviation act which attempted to adopt provisions of 
the Federal Air Commerce Act, citing this constitutional 
provision.” The case is another example of the confusion 
of the legal problem of delegation of power with this 
constitutional question of amendment by reference, for 
the final decision of the court is that the New Jersey act 
is an unlawful delegation of power. 


There are instances in which a state statute, referring 
to a federal statute, also amends, directly or by implica- 
tion, an existing state law. If the new act, however, is 
complete in itself, and does not expressly purport to 
amend an existing provision, its validity on this ground 
is secure. For example, no one seriously questions state 
laws permitting banks and insurance companies to invest 
in bonds issued under the Federal Farm Loan Act, al- 
though this indirectly amends those investment statutes 


*Com. v. Dougherty, 39 Pa. Super. 338. But cf. Commonwealth v. Alder- 
man, 275 Pa. 483, 119 Atl. 551 (1923); Commonwealth v. Sweeney, 61 Pa. 
Super. 367, and Luzerne County Liquor Licenses, 2 D. & C. 281 (Pa.). 

~ People v. Squires, 107 N. Y. 593, 14 N. E. 820 (1888). 

* See Cline v. Consumers Co-op. Gas & Oil Co., 274, N. Y. S. 362, 152 Misc. 
Rep. 653 (1934). 

* State v. Larson, 10 N. J. Misc. 384 (1932). 

4 
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designating eligible investments for banks and insurance 
companies respectively. 


INCORPORATION BY REFERENCE 


Frequently new acts refer to existing laws and by ref- 
erence adopt, wholly or partially, these existing statutes. 
The purpose of this is not to alter or reénact the existing 
provision. Very frequently, in fact, the reference is to a 
law of another jurisdiction. The object is to avoid en- 
cumbering the statute books by unnecessary repetition.” 
For an example, reference is frequently made to an exist- 
ing law to describe the manner in which a particular act 
shall be performed,” or to give to a newly created public 
office the powers and duties of some similar public office. 
Louisiana has a constitutional provision that the legisla- 
ture shall never adopt any system or code of laws by gen- 
eral reference thereto, which might be interpreted as pro- 
hibiting certain “reference” statutes.‘* There is no sim- 
ilar provision in other state constitutions. The constitu- 


tional inhibition concerning amendatory legislation is 
sometimes referred to as enjoining “incorporation by ref- 


erence.” This method of legislating, however, is accept- 


ed as good practice,“* and, except in the case of Louisiana, 
the only constitutional provision which would invalidate 
an incorporation by reference is the constitutional doc- 
trine of the delegation of power. 


LEGISLATIVE INTENT 


The difficult problem of delegation of power arises 
whenever a state statute refers to an existing statute of 
some other jurisdiction in such a manner as to include 


™ State v. Peyton, 234 Mo. 517; 137 S. W. 979 (1911). 


“For instance, in People v. Lorillard, 135 N. Y. 285, 31 N. E. 1011 (1892), a 
statute was upheld which conferred power upon a city to acquire lands. The 
method of procedure was designated by mere reference to another statute. 

* Art 3 § 18. 

* Ex parte Burke, supra note 4; Chicago Motor Club v. Kenney, 329 Ill. 120, 


160 N. E. 163 (1908); Panama R. Co. v. Johnson, 264 U. S. 375, 44 Sup. 
Ct. 391, 68 L. ed. 748 (1923). 
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future amendments to that foreign law. Generally, it is a 
question of intention whether the legislature intended to 
incorporate the provisions of a statute as it existed at the 
time of incorporation or to include future amendments 
thereto. Frequently the main purpose of an “incorpora- 
tion by reference” statute is to adopt a statute as it may 
be amended from time to time by merely referring to such 
statute, thus making continued amendments of the new 
statute unnecessary. This is the case with the New York 
statute which provides that trust funds may be invested 
in the same class of securities in which savings banks can 
invest, or the statutes of various states providing that cer- 
tain institutions may invest in obligations issued under 
certain acts of Congress and amendments thereto. 

The remarks found in some opinions discussing the 
question of delegation of power, in connection with stat- 
utes which refer to other laws, have led to an attempt to 
adopt a rule of thumb to determine legislative intent. It 
is said that an act which adopts by reference the whole or 
part of another statute by specifically identifying it by 
date or title adopts it as it exists at the time of enactment 
of the new act, and does not include subsequent amend- 
ments.’ On the other hand it is said that if an act adopts 
provisions of a preéxisting law by a general reference to 
that law, or to laws generally which govern the subject 
under consideration, the reference is to the law as it ex- 
ists from time to time or at the time the exigency arises 
to which the law is to be applicable.” Ultimately, how- 
ever, it is entirely a question of legislative intent and must 
be governed by the circumstances of each particular 
case.’ The intent is clear in a statute which provides 
that state banks and state trust companies which become 


* See SUTHERLAND, STATUTORY ConsTRUCTION, (2d. ed.); ENnpiicu, INTER- 
FRETATION OF STATUTES; Culver v. People, 161 Ill. 89, 43 N. E. 812 (1896). 

7° 2 SUTHERLAND, supra note 15, §405; Enpiicn, supra note 15, § 493; Jones 
v. Dexter, 8 Fla. 276 (1859); Gaston v. Lamkin, 150 Mo. 20, 21 S. W. 1100 
(1893) ; Cole v. Donovan, 106 Mich. 692, 64 N. W. 741 (1895). 


* Crohn v. Tel. Co., 131 Mo. App. 313, 109 S. W. 1068 (1908). 
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members of the Federal Reserve System may have such 
powers as are exercised from time to time by member 
banks under the Federal Reserve Act,” or in the numer- 
ous statutes specifically referring to federal acts “and 
amendments thereto,” if there are no existing amend- 
ments. Evidently, also, when a legislative body refers to 
a statute of another jurisdiction by its popular name, as to 
the Federal Reserve Act, the “Volstead” Act, or the Na- 
tional Housing Act, the reference is to the particular act 
as it exists from time to time. It is more difficult to deter- 
mine legislative intent in the case of a state statute refer- 
ring to an act by its popular name and also designating the 
date of passage thereof. 

In this and in every case all circumstances surrounding 
the passage of the “reference” act must be considered, and 
no general rule will assist in determining the legislature’s 
intention. A single example should suffice. If a statute 
referring to the act of another jurisdiction “and amend- 
ments thereto” would be unconstitutional as involving an 
invalid delegation of legislative power if construed as 
including a// future amendments, the court will hold that 
the legislature intended to mean only amendments pre- 
viously enacted.” ‘This also furnishes a convenient meth- 
od for escaping difficult decisions involving that consti- 
tutional question.” 


DELEGATION OF POWER 


If it is argued that the statute in controversy, incorpo- 
rating by reference a statute, rule, or regulation of a for- 
eign body, includes all subsequent amendments thereto, 
the constitutional problem of delegation of power may 
arise. 

There are many instances in which an act attempts to 


* As in Massacuusetts C. 172, § 48, Ann. Laws. 

” — v. Webber, 129 Me. 319, 133 Atl. 738 (1926); Ex parte Burke, supra 
note 4. 

* See State v. Emory, 55 Ohio St. 364, 45 N. E. 319 (1896), and Common- 
wealth v. Sweeney, 61 Pa. Super. 367, involving pure food laws incorporating 
definition of drugs and medicines contained in standard work. 
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adopt legislation of another jurisdiction as that legisla- 
tion exists with amendments at the present time, or to 
rely upon rulings or acts of a foreign agency which may 
change from time to time by legislative order or by ruling 
of the agency. There have been numerous attempts to 
formulate a rule governing this class of cases, with little 
success. Recently it has been suggested that, 

“In view of the scarcity and divergence of decided cases, the 
formulation of an effective rule is impossible, and so the courts 
might well work out a theory that the validity of such incorpora- 
tion will turn on the importance of the element sought to be sup- 
plied by the incorporated statute.” *? 

It is difficult to imagine a court basing its decision on 
this ground. We believe that these cases should be con- 
sidered under the ordinary rules governing delegation of 
power—namely, that if the legislative body sufficiently 
defines the policy and establishes the standard of a par- 
ticular measure, it can delegate to selected instrumentali- 
ties the function of making the measure effective. 

The recent NRA decisions,” in which the United 
States Supreme Court for the first time invalidated an act 
of Congress on the ground of delegation of power, indi- 
cate how vital is the question of delegation of power, and 
how difficult it is to describe the principle clearly. Let 
us briefly review the development of this principle. 

The constitutional foundation for the doctrine of dele- 
gation of power is the provision vesting “all legislative 
powers” in Congress.” It has been asserted from time to 
time that this provision is based upon John Locke’s inter- 
pretation of the doctrine, involving the maxim “delegata 
potestas non potest delegare’—“The legislature cannot 
transfer the power of making laws to any other hands, 
for, it being but a delegated power from the people, they 


** (1935) 20 Corn. L. Q. 504. 510. See Justice Timlin’s Remarks, 9 Wiscon- 

stn State Bar Ass’n 215. Cf. (1936) 24 Cauir. L. Rev. 194, 192. 
2 Panama Ref. Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 

(1935), Schechter Poultry Corp. v. U. S., 295 U. S. 495, 55 Sup. Ct. 837, 79 

L. ed. 1570 (1935). R 

3 Art. 1 § 1. 
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who have it cannot pass it over to others.” The power 
must be exercised personally because of the special trust 
confided in that body. This interpretation has never been 
accepted in fact, due to its impracticability. The neces- 
sity of relying upon other agencies, in the making of laws, 
had to be recognized. 

It has also been suggested that this provision incorpo- 
rates into our Constitution the doctrine of separation of 
powers as expounded by Montesquieu,—that a complete 
separation of governmental powers into three codrdinate 
departments is essential for civil liberty. Therefore, one 
department could delegate no part of its power to an- 
other. But the framers of the Constitution did not pro- 
vide such a separation and it does not exist in fact even 
in those states where the Constitution specifically pro- 
vides that one branch of the government shall not exer- 
cise the powers of another.** Madison in the Federalist” 
gave as his view of the doctrine that where “The whole 
power of one department is exercised by the same hands 
which possess the whole power of another department, 
the fundamental principles of a free constitution are sub- 
verted.” Rather than attempt to derive an interpretation 
of legislative limitations from maxims and philosophies 
existing at the time of the adoption of the Constitution, 
let us consider directly the question in issue—How far 
does the Constitution, as interpreted by the courts, require 
the exercise of legislative power to be personally effect- 
uated by the legislature?” 

“There are many things upon which wise and useful 
legislation must depend which cannot be known to the 
lawmaking power, and must, therefore, be a subject of in- 
quiry and determination outside the halls of legislation.” 


**See MicHIGAN Constitution, Art. 3 § 2. 

> No. 47. 

** See Jacoby (1936) 36 Cor. L. Rev. 871, the courts have now assumed to be 
the guarantors against excessive delegations. 

7 Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1891); State v. 
Parker, 26 Vt. 357 (1854). 
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powers which are “strictly and exclusively legislative,” 
but Congress “may certainly delegate to others, powers 
which the legislature may rightfully exercise itself.” * 
Recently the Supreme Court has recognized that Con- 
gress can delegate /egislative power within limits.” 

Gradually our courts are developing an interpretation, 
an unwritten constitutional law, based on necessity. There 
must be a sufficient primary standard. “The general 
policy must be sufficiently set forth.” In the Schechter 
case Justice Hughes for the Supreme Court attempted 
to state the modern rule of law. If the legislative body 
sufficiently defines the policy and establishes the standard, 
it can leave to selected instrumentalities the making of 
subordinate rules within prescribed limitations, and the 
determination of facts to which the policy is to apply. 
The question now has come to be, has there been an “abdi- 
cation” of the function of determining legislative policy, 
—abdication, rather than delegation, of power.” It is 
true that this rule also is difficult of application in spe- 
cific cases, but, necessity being the justification, if the 
primary purpose of the legislation has been established 
as far as practicable, and the limits of the delegated pow- 
er are marked as well as circumstances permit, the dele- 
gation will be upheld.” An examination of the cases, 
we believe, will bear out this conclusion, and a classifi- 
cation may assist in predicting the fate of any specific 
statute. 


REFERENCE STATUTES INVOLVING NO DELEGATION 
OF POWER WHATSOEVER 


It is obvious that a legislature is not delegating power, 
legislative or otherwise, if it refers to a law, to an ordi- 


*® Wayman v. Southard, 10 Wheat. 1, 41, 6 L. ed. 253 (U. S. 1825). 
** See Justice Taft in Hampton v. U. S., 276 U. S. 394, 409, 48 Sup. Ct. 348, 
72 L. ed. 624 (1928); Justice Cardozo in Norwegian Nitrogen Products Co. v. 
U. S., 288 U. S. 294, 305, 53 Sup. Ct. 350, 77 L. ed. 796 (1933). 

® Cheadle, Legislative Functions (1918) 27 Yate L. J. 892. 


* Wickersham, Delegation of Power (1925) Va. L. Rev. 183; (1934) 11 
N. Y. U. L. Q. 601, 611. 
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nance, or to any other document or writing in its existing 
form.” Nor does this problem arise if the lawmaking 
body refers to a statute and future amendments thereto so © 
long as that same body enacts the amendments. More- 
over, laws actually delegating legislative power are uni- 
formly upheld today if the delegation is to a municipality 
or other Jocal subdivision having legislative powers. 
There are many other reference statutes which actually 
involve no delegation of power. 

“Identifying Statutes.’—One class of statutes which 
is beyond reproach is that which refers to a foreign law 
or to an agency governed by foreign law in order to iden- 
tify or clarify a factual situation, and not to grant a power 
to alter existing laws. Examples are the numerous state 
statutes permitting local investing institutions to invest 
in securities issued by a federal agency, or pursuant to a 
national law, such as “notes or bonds secured by mortgage 
insured by the Federal Housing Administrator pursuant 
to Title II of the National Housing Act and any amend- 
ments thereto,” * “bonds issued under the Federal Farm 
Loan Act” and bonds or interest-bearing notes of the 
United States.** There are similar state statutes permit- 
ting investments in Home Owners’ Loan Corporation 
bonds, Joint Stock Land Bank bonds and Federal Home 
Loan Bank bonds. It is difficult to conceive of these 
statutes as involving any delegation whatsoever. 

In these cases, some characteristic of the security may 
be changed by action of a foreign legislature, but there 
can be no more objection than if the statute permits in- 
vestments in “corporate bonds,” or “stocks listed on the 
New York Stock Exchange,” in which instances the type 
of security may be changed by action of private persons. 
The reference to the foreign law is an attempt to identify 
and describe as clearly as possible a class of security eli- 

* (1934) 8 Cin. L. Rev. 310; State v. Armstrong, supra; Santee Mills v. 
Query, 122 S. C. 158, 115 S. E. 202 (1922). 


% CuHap. 17130 Laws or Frormpa (1935). 
* SecTION 4216, W. Va. Cone. 
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gible for investment, and not to delegate to a foreign body 
the power to say which securities shall be eligible for 
investment. In an analogous case, a Missouri estate tax 
statute provided for a minimum tax if the state inher- 
itance tax was less than 80 per cent of “the federal tax 
imposed under Title III of the Act of Congress, approved 
February 26, 1926, entitled . . . An Act to reduce and 
equalize taxation . . . ‘and cited as the Revenue Act of 
1926’ . . .” In upholding this statute, the court re- 
marked that the reference to the federal statute was “by 
way of identifying the law under which the federal estate 
tax is imposed. There is no suggestion that this part of 
the federal law be made a part of the statelaw.. .”” 
Statutes Indirectly Referring to Foreign Laws.—Illus- 
trative of the reaction of courts to this type of case are 
decisions involving statutes which only indirectly con- 
stitute a delegation of power. An example is a decision 
involving a Texas statute which provided, inter alia, that 
no license could be obtained to sell non-alcoholic bever- 
ages if a license to sell alcoholic beverages should be re- 
quired of the applicant by the United States. This statute 
was upheld in Johnson v. Elliott®’ on the ground that the 
federal license was merely one of the facts constituting 
the crime of selling without a state license. Similarly, 
in New York a tax on the capital of state banks competing 
with the business of national banks was held not an unlaw- 
ful delegation of power, although this statute indirectly 
gave to Congress the power to change the objects of taxa- 
tion by changing the business of national banks.” 
Federal Aid Legislation—Another class of state legis- 
lation referring to federal statutes without any attempt to 
delegate power is composed of those state laws which ac- 
cept federal grants. In Watkinson v. Hotel Pennsylva- 
nia, New York courts upheld a statute accepting the 
* Brown v. State, 323 Mo. 138, 19 S. W. (2d.) 12 (1929). 
* 168 S. W. 968 (Tex. 1914). 


sa People v. Goldfogle, 242 N. Y. 277, 151 N. E. 452 (1926). 
* 187 N. Y. S. 278, affd. 231 N. Y. 562, 132 N. E. 889 (1921). 
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terms of “any law of the U. S. making appropriations for 

. vocational rehabilitation” and authorizing the local 
administrative bodies to use these funds in the manner re- 
quired by the Federal Government. It was held that this 
was not a surrender of legislative power. Other exam- 
ples of federal aid legislation adopted by various states 
are: Organizing and Training Militia Act; Agricul- 
tural Extension Work Act;*° Vocational Education 
Act;“ Treatment of Venereal Disease Act;** Instruction 
in Hygiene of Maternity and Infancy Act.* In the latter 
instance the act was virtually upheld in Massachusetts v. 
Mellon.“ 


STATUTES INVOLVING NO IMPROPER DELEGATION OF POWER 


Having removed from discussion those “reference 
statute’ cases which involve no delegations of power, we 
next consider those statutes where power is considered to 
have been properly delegated. If the policy has been 
adequately set forth by the legislature the application of 
this policy may be delegated to other bodies, or the effec- 
tive operation of the Act may be left to the chance activ- 
ity, even, of a non-local agency. Such is not a delegation 
of “legislative” power within legal interpretation, or, it 
may be said, this is a proper delegation of legislative 
power.* It appears impossible to determine definitely 
whether an adequate standard has been provided in any 
given statute, but from the character of the power resid- 
ing in the instrumentality designated by the legislature, it 


% 39 Srat. 197. See Greorci1a Cope (1933) § 86-1401. 
© 38 Strat. 372. See McKinney, ConsoLipatep LAws oF NEw York, Book 
18-A § 283 (farms and markets laws). 
39 Stat. 929. See McKinney, ConsonipAtep Laws oF New York, Book 
65 (Unconsolidated Laws) p. 73. 
3404 Stat. 886. Purpon, PENNA. Statutes ANNoTATED (1930) Tit. 72, 
3464. 
“42 Strat. 224. See Compim.ep GENERAL LAws oF Fioripa (1927) § 3987. 


“ 262 U. S. 447, 43 Sup. Ct. 597, 62 L. ed. 1078 (1923). See (1923) 23 Cor. 
L. Rev. 674. 


“See (1935) 24 Carir. L. Rev. 184; Report of SpecrAL, CoMMITTEE OF 
AMERICAN Bar Ass’N ON ADMINISTRATIVE LAW (1936). 
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may be possible to anticipate the reacion of a court to a 
specific law. 

Physical Standards and Qualifications.—It has been the 
common practice of various state legislatures to adopt 
administrative determinations, especially physical stand- 
ards and qualifications, to effectuate well defined pol- 
icies in fields where national and state governments have 
a common interest best promoted by uniformity of regu- 
lation. In this class is that very considerable amount of 
regulatory legislation where the states have adopted fed- 
eral standards, including a number of the “uniform” 
state laws.*° Examples are the fixing of open seasons for 
bird hunting by reference to the Federal Migratory Bird 
Treaty Act,“ and the adoption of uniform standards by 
reference to the Uniform Narcotic Drug Act, the Pure 
Food and Drugs Act,** the Federal Warehouse Act,” the 
Grain Standards Act,” the Federal Vegetables and Fruit 
Standards Act,” and the Naval Stores Standard Act.® 

In these instances the reference generally is to federal 
laws as from time to time amended, but apparently no 
unlawful delegation of legislative power is involved. 
For example, in Cleveland Macaroni Co. v. State Bd. of 
Health,* the court held it proper for California to regu- 
late the sale of food products by adopting the standard 
percentage of ingredients fixed by the Department of 
Agriculture. In Smith v. Alphin™ the court recognized, 
without argument, a provision that “when standards (of 
pure foods) have been or may be fixed by the Secretary 
of Agriculture of the United States they shall be accepted 





“ (1935) 3 Gro. Wasu. L. Rev. 482. 492; Langeluttig, Standards in Legis- 
lation (1933) 4 JourNAL of Air Law 29. 


“Miss. Cope, 1930 § 4705-69. 

“S. C. Cong, 1932, § 5128. 

“N.C. Cone, 1935, § 4759. 

© TpAHo CopE ANNoTATED, 1932, § 67-208. 

5 GENERAL LAws oF CALIFORNIA (1931) Tit. 234a. (Act 3124). 
* Purpon, Penna. StatuTEs ANNotaTED (1930) Tit. 3 § 21. 

* Georcia Cope, 1933, § 5-1618. 

256 Fed. 376 (N. D. Calif. 1919). 

150 N. C. 425, 64 S. E. §10 (1909). 
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by the board of agriculture and published as the stand- 
ards for North Carolina.” 

An analogous statute of Connecticut provided for a 
state tax on certain corporations of two per cent of their 
“net income” as defined in the federal tax law. The local 
court reasoned that this was a very practical and inex- 
pensive manner of determining what constitutes net 
income and denied that it was an improper delegation of 
power.” In the New Jersey decision invalidating the air 
law act of that state, the county court apparently ap- 
proved the provision that aircraft should conform “in 
design, construction and air-worthiness to standards pre- 
scribed by the United States,”—the standard for physical 
character of aircraft,—but hesitated over the provision 
that the local commission should establish regulations for 
“navigation, protection and identification of aircraft 
which shall conform to and coincide with, in so far as 
practicable, the Federal Air Commerce Act.” It should 
be noted that the violation of such regulations would con- 
stitute a misdemeanor.” 

Delegation to Unofficial Bodies —Cases involving the 
adoption of standards of unofficial bodies also furnish 
precedents. The Supreme Court of the United States has 
approved a federal statute involving a standard height 
for freight cars, designated by the American Railway 
Association.” Other statutes approved include a form 
of delegation to a board of architects chosen by the Amer- 
ican Institute of Architects; a delegation to the Asso- 
ciation of American Medical Colleges; and an indirect 
delegation of power to the Council on Medical Education 
of the American Medical Association.” 


one Typewriter Co. v. Chamberlain, 94 Conn. 47, 108 Atl. 154 


* N. J. v. Larson, 10 N. J. Misc. 384. 


St. Louis & Iron Mountain Railway v. Taylor, 210 U. S. 281, 28 Sup. Ct. 
616, 52 L. ed. 1061 (1908). 


° Ex parte McManus, 151 Cal. 331, 90 Pac. 702 (1907). 
© Arwine v. Board of Examiners, 151 Cal. 499, 91 Pac. 319 (1907). 
* Stevens v. Thames, 204 Ala. 487, 86 So. 77 (1920). 





VALIDITY OF “REFERENCE” LEGISLATION 213 


A Kansas statute providing that “All electric wiring 
shall be in accordance with the National Electrical 
Code,” was held unconstitutional. The court remarked 
that the legislature may not delegate to an unofficial or- 
ganization of private persons the power to promulgate 
rules for the government of the state and prescribe a 
punishment for the breach of such rules.” A city ordi- 
nance attempting to delegate to labor unions power to fix 
the prevailing wage scale was held invalid in Wisconsin.* 
The latter cases apparently follow those decisions which 
involve statutes forbidding erection of buildings without 
obtaining the consent of near-by property owners,—deci- 
sions based upon “due process” rather than “delegation.” ™ 
A similar statute, the Pennsylvania mining law, which 
provides that the manner of storing explosives shall be in 
accordance with special rules furnished by the manufac- 
turer and published by the mine operator, has been held 
not to involve an improper delegation of power.” 

There are a number of statutes through which state 
legislatures attempted to adopt, in their pure food and 
drug laws, the definition of drugs and medicines con- 
tained in specified standard works on the subject. Al- 
though this legislation has not been held invalid the courts 
have decided that it could not apply to future changes in 
such standard works since such an interpretation would 
render the statutes unconstitutional. In each statute a 
criminal penalty was imposed for violations, it will be 
noted.” In these cases the courts may be influenced by 
the fact that the legislature has attempted to delegate 
power to “some unofficial organization of private per- 
son.” 67 


® State v. Crawford, 104 Kan. 141, 177 Pac. 360 (1919). 
*® Wagner v. City of Milwaukee, 177 Wis. 410, 188 N. W. 487 (1922). 
* See Kansas v. Crawford, 104 Kan. 141, 177 Pac. 360 (1919). 


*®P. Gima v. Hudson Coal Co., 106 Pa. Super. 288, 161 Atl. 903 (1932), 
affd. 310 Pa. 480, 165 Atl. 850 (1933). 


® State v. Holland, 117 Me. 277, 104 Atl. 159 (1918) ; State v. Emory, supra; 
and cf. Samuelson v. State, 95 S. W. 1012 (1906). 


* State v. Crawford, supra note 62. 
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Delegation to Official Agencies of Other Jurisdictions. 
—If the regulations of an administrative agency are not 
considered to be improper legislation resulting from an 
unlawful delegation of power, these regulations should 
not be considered as legislation if incorporated by refer- 
ence in the laws of another jurisdiction. Accordingly 
since the regulations of the Secretary of Commerce in 
respect to aircraft navigation are a proper delegation of 
power, the incorporation of such regulations by a state 
legislature should not be considered in a different light.” 


Laws Recognizing Law of Forum.—The Federal Ju- 
diciary Act provided that “the laws of the several states, 
except where the Constitution, treaties or statutes shall 
otherwise require or provide, shall be regarded as rules 
of decision in trials at common law in the courts of the 
United States . . .” Although the prospective char- 
acter of this law has been recognized, the provision has 
been upheld as a recognition of the principle that a con- 
tract is governed by the law of the place where it is made.” 
In a similar class are those state statutes providing for 
acknowledgment of wills, deeds and other documents in 
conformity with the law of the state where made.” These 
statutes are invariably approved although there is an ap- 
parent delegation of legislative power.” 


Retaliatory and Compensating Tax Statutes—One of 
the first instances in which the problem of delegation of 
power to another sovereign was presented to state courts 
occurred in cases involving statutes providing that foreign 
corporations doing business within the state should pay 
the same franchise tax as the state of the corporation’s 
origin required of foreign corporations doing business 
there. An Alabama court held such a statute unconsti- 


* See Swetland v. Curtis Airports Corp., 41 F. (2d.) 929 (N. D. Ohio 1930). 
* Acr Sept. 24, 1789, Cu 20 § 34. 

Wayman v. Southard, 10 Wheat. 1, 6 L. ed. 253 (U. S. 1825). 

™ See Home Insurance Co. v. Swiggert, 104 Ill. 653 (1882). 

See (1909) 2 Am. Por. Sc. Rev. 347, 363. 
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tutional,’ but courts of other states have not followed 
this decision. 

The argument is made that these statutes are complete 
in themselves. The action of the foreign legislature is 
considered a contingency upon which the operation of 
the act is made to depend.” A more logical and workable 
rule is that there is no improper delegation if the ques- 
tion of expediency of the legislation is determined by the 
local legislature and not by the foreign agency.” In 
effect, this is similar to the test of a sufficient definition of 
policy, now applied by the federal courts. 

Similar statutes are those where the rate is based upon 
that imposed by federal law. For example, a North 
Carolina law was upheld which provided for an addi- 
tional state inheritance tax equal to the full tax allowance 
permitted by the United States as a credit for state tax 
payments.’ A provision for a minimum estate tax equal 
to eighty per cent of the amount of the federal inheritance 
tax was upheld in Missouri.” 

These cases should be compared with the recent Ne- 
braska decision,’ in which the state emergency relief 
measures were held invalid. The Nebraska legislature 
attempted to impose a temporary additional “gas” tax 
to be expended in the discretion of a local board “for 
assistance to worthy indigent poor persons . . . who are 
eligible under federal legislation” for relief assistance. 
The legislature further provided that “assent is hereby 
given to the provisions of an Act of Congress” now pend- 
ing . . .” and “the good faith of Nebraska is hereby 


* Clark and Murrell v. Port of Mobile, 67 Ala. 217 (1880). 


** People v. Fire Insurance Association of Philadelphia, 92 N. Y. 311 (1883) ; 
Clay v. Dixie Fire Ins. Co., 168 Ky. 315, 181 S. W. 1123 (1916); State v. 
North American Ins. Co., 115 Ind. 257, 17 N. E. 574 (1888); Goldsmith v. 
Home Insurance Co., 62 Ga. 379 (1878), (1934) 11 N. Y. U. L. Q. 601, 608. 


*® See James v. Walker, 141 Ky. 88, 132 S. W. 149 (1910). 

* See People v. Fire Insurance Ass’n, supra note 74. 

™ Hagood v. Doughton, 195 N. C. 811, 143 S. E. 841 (1928). 

*8 Brown v. State, 323 Mo. 138, 19 S. W. (2d.) 12 (1929). 

* Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492 (1935). 
© H. R. 7260. 
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pledged to provide funds sufficient to carry out the pro- 
visions of said act of Congress as hereinafter provided.” 
Finally the Governor was given power to terminate the 
tax when enough was raised to match the fund donated 
by the Government under the proposed “emergency re- 
lief fund” legislation. This act was held an unlawful 
delegation of power to the administrative board since 
“no standards for the guidance of the state assistance com- 
mittee” were set forth. It was further held to be an im- 
proper delegation of power to Congress to appropriate 
money to be expended under terms of a federal act not yet 
passed. It will be noted that not only the amount of the 
tax but the terms and conditions of the appropriation of 
the funds to be raised was left dependent upon federal 
legislation, since the Nebraska legislature, in effect, had 
limited its expression of policy to a desire to assist any 
worthy indigent poor person which the Federal Govern- 
ment might decide to assist. 

The above cases are also distinguishable from Santee 
Mills v. Query, a decision in which the court suggested 
that the state income tax law prescribing a tax equal to 
one-third of the income tax paid to the Federal Govern- 
ment would be invalid if determined by future federal 
income tax laws and regulations. In this instance the 
state law adopted, in addition, the provisions of the fed- 
eral tax law and all rules and regulations thereunder hav- 
ing to do with “the purpose of graduating such tax, of 
determining the amount thereof, and of prescribing the 
method, means and manner of its assessment and col- 
lection.” 

Delegation of Power by National Government to 
States—There are numerous examples of federal laws 
which refer to state laws in such a manner as to raise the 
question of delegation of legislative power. Many of 
these cases can be classified as a mere recognition of state 
activity in a field of law concurrent in the absence of fed- 
eral legislation. An example is the federal statute that 
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pilots shall be regulated in conformity with existing state 
laws.” Other types of federal statutes apparently dele- 
gating power to states in fields of exclusive jurisdiction 
are upheld on more tenuous grounds. Permission to tax 
federal instrumentalities,” and provision for operation of 
state laws in the case of liquor transported into a state” 
have been upheld with the reasoning that Congress can 
“permit” the states to legislate. The weakness of this 
position is apparent. Other federal statutes as difficult 
to justify under a strict construction of the doctrine of 
delegated powers are those adopting state laws govern- 
ing federal court procedure and executive officers, as, 
for instance, that marshals shall have the same power in 
each state as sheriffs of the respective states.‘ The pros- 
pective operation of these laws is rarely questioned. Only 
in a few instances involving attempts to make state crim- 
inal laws operative in federal jurisdictions has a federal 
court considered this type of legislation to be an unlawful 
delegation of legislative power.” With respect to these 
federal laws which delegate power to state authorities, 
although the unconstitutionality of delegation of legisla- 
tive power is not expressly denied, it has been customary 
to avoid the issue by forced construction or by failure to 
recognize it. Unquestionably, federal courts have been 
much more liberal than state courts in their interpretation 
of the doctrine of delegation of powers. With the recent 
Supreme Court decisions for the first time holding legis- 
lation unconstitutional merely because of the unwarranted 
delegation, we can no longer assume confidently that the 
courts will “find a way” to uphold such statutes. There 
is a great difference in social policy, however, between 
these statutes and the National Industrial Recovery Act. 
(1908) 2 Am. Por. Sc. Rev. 347. 
Van Allen v. Assessors, 3 Wall. 573, 18 L. ed. 229 (U. S. 1866). 

*In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). 

* John Bad Elk v. U. S., 177 U. S. 529, 20 Sup. Ct. 729, 44 L. ed. 874 (1900). 


© Hollister v. U. S., 145 Fed. 773 (C. C. A. &th, 1906); U. S. v. Barnaby 


51 Fed. 20 (C. C. D. Mont. 1892): Cf. Ex parte Siebold, 100 U. S. 371, 25 
L. ed. 717 (1879). 
5 
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Also the latter statute violated the political theory of sep- 
aration of powers, for the judicial branch decided that 
the executive was usurping legislative functions, a condi- 
tion not inherent in those statutes which apparently dele- 
gate power to foreign bodies. 


STATUTES HELD TO INVOLVE UNLAWFUL DELEGATION OF 
POWER TO FOREIGN AGENCIES 


There are certain groups of statutes which have almost 
uniformly been held to involve an improper delegation 
of legislative power. We believe that these cases, upon 
examination, will clearly appear to violate the rules pre- 
viously discussed. 

Standard Insurance Policy Statutes—Following the 
New York legislative investigation into insurance com- 
panies at the beginning of the twentieth century, a num- 
ber of states passed statutes either attempting to adopt 
the New York form of insurance contract as modified 
from time to time, or instructing the local insurance com- 
missioner to adopt the provisions of this insurance statute 
as nearly as possible, or granting to the commissioner 
blanket power to adopt a form of insurance contract. The 
object was to prevent insurance companies from limiting 
liability by “jokers” inserted in riders or on the back of 
the policy. In these statutes the preparation of the form 
of contract was the sole purpose of the act, the use of the 
form was mandatory, and the form contained provisions 
governing the contract rights of the parties. The power 
was delegated to prescribe the form of contract, thus 
establishing rules of property and conduct to which abso- 
lute adherence was required. No attempt was made to 
set a boundary to the discretion exercised by the agency 
to whom the power was delegated. 


“Tf the legislature can thus delegate to an individual the power 
to prescribe what provisions shall, and what provisions shall 
not, be inserted in an insurance contract, why can they not in 
the same manner delegate the power to prescribe what provisions 
shall, and what provisions shall not, be inserted in a deed or a 
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mortgage or a promissory note? Why can they not designate 
someone as the czar of the law of contracts, and delegate to him 
complete and absolute power to say what the law of any and all 
contracts shall be?” *® 
No matter in what form the delegation of power was 
made, these statutes have been declared unconstitutional. 
It is true, however, that logic may not be the only basis 
of these decisions for, as one judge remarks, 

“In each of these cases the legislation was declared unconstitu- 
tional to protect the insured against forfeitures provided for in 
the policy; thus illustrating the frequent miscarriage of measures 
intended to protect plain people from injudicious contracts.” * 

Statutes Delegating Power to Create Crimes.—The in- 
fliction of penalties and the creation of crimes generally 
appears to be considered as a matter of policy which must 
be defined by the legislature. The cases most frequently 
cited by those who argue the unconstitutionality of stat- 
utes delegating power to foreign agencies are the “‘intoxi- 
cating liquor” cases resulting from state prohibition laws. 
These statutes attempted to supplement the Volstead Act 
within the states, by imposing a penalty upon persons 
selling intoxicating liquors therein. In order to obtain 
some uniformity, the local statute frequently adopted the 
national definition of intoxicating liquor. For instance, 
the Maine statute imposed a penalty for selling intoxi- 
cating liquor and declared that any beverage containing 
alcohol “which by federal enactment or by decision of 
the Supreme Court of the United States now or hereafter 
declared” rendered it intoxicating, should be considered 
intoxicating. This statute was held to involve an uncon- 
stitutional delegation of power, without argument.” A 


* Judge Canty in Anderson v. Manchester Fire Association, 59 Minn. 182. 
60 N. W. 1095 (1894). See O’Neil v. American Fire Insurance Co., 166 Penn. 
77, 30 Atl. 943 (1894) ; Dowling v. Lancashire Insurance Co., 92 Wis. 63, 65 N. 
W. 738 (1896); Scottish Union Ins. Co. v. Phoenix T. & T. Co., 28 Ariz. 22, 
235 Pac. 137 (1925) and cases cited therein. See also Florida v. Fowler, 94 Fla. 
752, 114 So. 435 (1927) (delegation to plumbing commissioners to follow De- 
partment of Commerce Building Code Committee principles). 

* Phoenix Insurance Co. v. Perkins. 19 S. D. 59, 101 N. W. 1110 (1905). 
See also, (1918) 27 Yate L. J. 892. 


* State v. Intoxicating Liquors, 121 Me. 438, 117 Atl. 588 (1922). 
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similar statutory provision was presented to the justices 
of the Supreme Court of Massachusetts for an advisory 
opinion. The justices, regarding the provision as an 
attempt to incorporate by reference laws to be made by 
Congress and regulations thereunder, declared that such a 
provision would be unconstitutional since it purported 
“to create offenses and impose punishment therefor, not 
by definition and declaration but by reference to what 
may hereafter be done in these particulars by the Con- 
gress of the United States and those by it authorized to 
establish regulations.” Except for the fact that the stat- 
utes were criminal in nature, it is difficult to distinguish 
them from other delegatory laws involving physical 
standards. Another distinction is that the definition of 
intoxicating liquor was the essence of these statutes, and 
the main purpose was to create a crime, whereas the ob- 
ject of those statutes adopting physical standards is to 
obtain a uniformity of standard. 

An almost identical statute was enacted at the last ses- 
sion of Congress,” which provides that “In order to deter- 
mine whether anyone importing, buying, or transporting 
intoxicating liquor into any state . . . is acting in viola- 
tion of the provisions of this Act (forbidding such trans- 
portation), the definition of intoxicating liquor contained 
in the laws of such state shall be applied.” As previously 
noted, however, the attitude of the federal courts on this 
question has always been much more liberal. 


Somewhat similar are the recent cases holding invalid 
state legislation attempting to supplement the NRA and 
the AAA. The case of Chas. Uhden Inc. v. Greenough" 
involved “an attempt to delegate legislative power to the 
national secretary of agriculture and the state director to 


In re Opinion of Justices, 239 Mass. 606, 133 N. E. 453 (1921). Cf. Com- 
monwealth v. Alderman, 275 Pa. 483, 119 Atl. 551 (1923), and Ex parte 
Burke, supra note 4. In these cases the court sustained similar statutes without 
raising this legal problem. 

” Act of June 25, 1936, Pus. No. 807, 74tH ConcreEss. 


"181 Wash. 412, 43 P. (2d.) 983 (1935). 
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fix prices of agricultural products.” The court considered 
that the legislative policy had not been sufficiently defined 
by the statute since the entire legislative power had been 
delegated. The New York decision of Darweger v. 
Staats” concerned a delegation to the National Code Au- 
thority and to the Federal Administrator of power to 
determine what should be considered unfair competition 
within the State of New York. The Court of Appeals 
said, “The legislature cannot leave to a National Admin- 
istrator to declare what shall or shall not be a crime in 
New York State.” 

In Gibson Auto Co. v. Finnegan,” the delegation of 
power was to the Code Authority,—‘the preponderant 
majority of an unascertained group” in a trade or indus- 
try, to draft and approve a state code of fair competition. 
In Van Winkle v. Meyer™ the Oregon Supreme Court 
held invalid a similar statute enacted to promote the 
AAA. In the latter case the court pointed out that there 
was no attempt to prescribe a rule controlling the discre- 
tion of the body authorized to carry out the law, nor was 
a standard created by which the actions of the agency 
could be guided. 

In each of these cases the statute provided a penalty for 
failure to conform to the law as defined by the agency 
in question. It is evident from these and other decisions 
that if a statute delegating power to another body creates 
a new crime, the constitutionality thereof will be much 
more difficult to support.*” An important reason for this 
is that the statutes involved tend to be indefinite,—a prop- 
er legal objection in the case of criminal statutes.” 


"267 N. Y. 290, 196 N. E. 61 (1935). 
217 Wis. 401, 259 N. W. 420 (1935). 
“49 P. (2d.) 1140 (Ore. 1935). 


* See Johnstown Cemetery Ass’n v. Parker, 60 N. Y. S. 1015 (1899); 
WiLLoucuBy, ConsTiTUTION oF THE U. S. (2d. ed. 1929) 1642; Langeluttig, 
supra note 46, p. 29. 


_ “See State v. Holland, 37 Mont. 393, 96 Pac. 719 (1908) (illegal to wear 
insignia of secret society). 
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CONCLUSION 


In conclusion, with respect to amendments by refer- 
ence, frequently referred to as “incorporation by refer- 
ence,” there is little cause for concern, since the purpose 
of this constitutional provision is to prevent the extension 
or revision of existing local laws by a mere reference 
thereto (as by referring to the title only), made in a man- 
ner to deceive the legislature as to the effect of the pro- 
posed measure. It does not prevent reference to a law of 
another jurisdiction, especially if the measure in question 
is complete in itself. 

Concerning delegation of power, cases can be classified 
with some degree of uniformity, but the best that can be 
asserted as a general rule is that statutes involving delega- 
tions of power for the sake of uniformity or codperation 
will be considered constitutional unless there has been an 
abdication of legislative power, as distinguished from a 
mere delegation of power, legislative or otherwise. There 
is also a possible exception if the statute is criminal in 
nature, providing a penalty. During the next few years 
the courts will have every opportunity to work out a more 
definite rule, should this be considered feasible. 
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EDITORIAL NOTES 


TRADE-MARK RIGHTS IN NEWLY DISCOVERED PRODUCTS 


The recent “Cellophane” case? may have far-reaching effects upon 
the law of trade-marks. The case raises the important and unan- 
swered question: What effective measures can the producer of a 
novel article take to protect the fanciful name he gives his product? 
Which in turn raises an even more important question: Under what 
circumstances is such a producer entitled to any protection at all? 

The problem raised by the first question can best be approached 
by reviewing first an earlier case, the so-called “Aspirin” case? and 
then comparing the “Cellophane” case. The plaintiff in the “Aspirin” 
case since 1899 had been selling a drug known as acetyl salicylic acid 
to which it gave the fianciful name “Aspirin.” The patent for the 
product issued to the plaintiff’s predecessor, had expired. Large 
sums of money were expended in popularizing the term “Aspirin” 
so that it soon became the common designation of the drug. At first 
it was sold only in powdered form to chemists and physicians who 
in turn prescribed it. Later the various chemists put up tablets under 
their own trade names, i. e., “Aspirin, Squibb,” etc. Two years be- 


fore the expiration of the patent, plaintiff began making its own 
tablets and demanded recognition of its mark, “Bayer Tablets of 
Aspirin.” After the expiration of the patent the defendant began 
using the word “Aspirin” on its acetyl salicylic acid. It was held, the 
word “Aspirin” had become the generic designation of the product, 
(what else could they call it!), and as such had fallen into the public 
domain.’ The test used to determine the plaintiff’s rights in the mark 


1 DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., 85 F. (2d) 75 
(C. C. A. 2d, 1936), modifying 6 F. Supp. 859 (E. D. N. Y. 1934), cert. den., 4 
U.S. L. W. 320 (U. S. 1936). For a treatment of the District Court opinion 
see (1935) 3 Geo. Wasu. L. Rev. 521. 


2 Bayer Co., Inc. v. United Drug Co., 272 Fed. 505 (S. D. N. Y. 1921). 


3 Jd. at 513-14. In Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 199, 
16 Sup. Ct. 1002, 1014, 41 L. ed. 118 (1896), where the personal name “Singer” 
as applied to sewing machines was held descriptive, the court said: “The 
result, then, of the American, the English and the French doctrine universally 
upheld is this: That where, during the life of a monopoly created by a patent, 
a name, whether it be arbitrary or be that of the inventor, has become, by his 
consent, either express or tacit, the identifying and generic name of the thing 
patented, this name passes to the public with the cessation of the monopoly 
which the patent created.” 

Accord. Centaur Co. v. Heinsfurter, 84 Fed. 955 (C. C. A. 8th, 1898) 
(“Castoria,” patent medicine); De Long Hook & Eye Co. v. American Pin 
Co., 200 Fed. 66 (S. D. N. Y. 1912) (“De Long,” hook and eye); O’Sullivan 
Rubber Co. v. Genuine Rubber Co., 279 Fed. 972 (C. C. A. Ist, 1922) (“O’Sul- 
livan’s Safety Cushion Heel,” rubber heel); Dover Stamping Co. v. Fellows, 
163 Mass. 191, 40 N. E. 105 (1895) (“Dover,” egg beater); National Biscuit 
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was that of the public understanding.* The facts of the case and the 
language used by the court seemed to indicate that had the Bayer 
Company been more careful, it could have prevented the result.° 
The facts of the “Cellophane” case present a somewhat contrasting 
picture. Cellophane, a cellulose film product,® was introduced in 


Co. v. Kellogg Co., 25 Trade Mark Reporter 102 A 1935) (“Shredded 
Wheat,” whole wheat biscuit) ; Ford v. Foster, L. R. 7 Ch. App. 611 (1872) 
§ ‘Eureka, ” shirts); Linoleum Mfg. Co. v. Naim, L. R. 7 Ch. Div. 835 (1878) 
(Linoleum, floor covering); cf. Udell-Predock Mig. Co. v. Udell Words, 32 
App. D. C. 282 (1908) (“Excelsior” as applied to ladder not generic where 
patentee made other ladders embodying features of same patent under different 
names); President Suspender Co. v. MacWilliams, 238 Fed. 159 (C. C. A. 2d, 
1916), cert. den., 243 U. S. 636, 37 Sup. Ct. 399, 61 L. ed. 941 (1917) (‘ ‘Presi- 
dent” as antes to a patented suspender held not within the doctrine of Singer 
Mfg. Co. June because the use of the name antedated the issue of the 
patent) ; Batcheller v. Thomson, 93 Fed. 660 (C. C. A. 2d, 1899); Enders 
Razor Co., Inc. v. Christy Co., 85 F. (2d) 195 (C. C. A 6th, 1936) (“Keen 
Kutter” not generic for razor blades where used by hardware company selling 
other articles under the same trade-mark); Contra: Bayer Co. Ltd. v. 
American Druggists Syndicate, (1924) S. C. R. 558, noted in (1924) 2 Can. 
B. Rev. 414 (“Aspirin” not generic); Jn re Chesebrough’s Trade-Mark 
“Vaseline,” [1902] 2 Ch. 1 (‘Vaseline” not generic); note on mandamus to 
Register Trade-Mark “Vaseline” (1926) 4 Can. B. Rev. 513. But see, Presi- 
dent Suspender Co. v. MacWilliam, supra; Scandinavia Belting Co. v. As- 
bestos & Rubber Works, 257 Fed. 937 (C. C. A. 2d, 1919), cert. den., 250 
U. S. 644, 39 Sup. Ct. 494, 63 L. ed. 1186 (1919) (‘ ‘Scandinavia” not generic 
for patented belting). For a review of the cases see DERENBERG, TRADE-MARK 
PROTECTION AND UNFAIR TRADING (1936) 619-36. 

4 Bayer Co., Inc. v. United Drug Co., supra note 2 at 509. “The single 
question, as I view it, in all these cases, is merely one of fact: What do the 
buyers understand by the word for whose use the parties are contending ?” The 
court divided the public into two classes and granted an injunction against the 
use of ‘ “Aspirin” among manufacturing chemists, wholesale or retail druggists, 
or physicians while it permitted sale to the consuming public without qualifica- 
tion, Jd. at 515. Ford v. Foster, supra note 3; DuPont Cellophane Co., Inc. 
v. Waxed Products Co., Inc., supra note 2. 


5 Bayer Co., Inc. v. United Drug Co., supra note 2 at 512. “Probably what 
really happened was that the plaintiff awoke to the fact that on the expiration 
of the patent its trade-mark would be questioned, and strove to do what it could 
to relieve it of any doubts. Yet, had it not been indifferent to the results of 
selling to the consumer, it could have protected itself just as well at the time 
when consumers began to buy directly as in 1915. Nothing would have been 
easier than to insist that the tablet makers should market the drug in small tin 
boxes bearing the plaintiff’s name, or to take over the sale just as it did later. 
Instead of this, they allowed the manufacturing chemists to build up this part 
of the demand without regard to the trade-mark. Having made that bed, they 
must be content to lie in it. . . 

. . . If a manufacturer thinks it undesirable to advertise and sell drugs 
direct, the inevitable consequence of adhering to that standard is that no 
trade-mark among customers can be acquired, because they can know nothing 
of it. Virtue in such cases must be its own reward, or must realize its material 
profits in the long cast.” 

6 “Cellulose film” is cellulose with some slight amount of water added. It is 
transparent—made from a plastic solution of chemically dissolved wood pulp 
or cotton. Cellulose film” should be distinguished from other commercially 
similar products i.e., “cellulose acetate film” which is chemically different, 

“cellulose nitrate film,” also chemically different, and “glassine” which is a 
sever and is not transparent but translucent. Appellee’s Brief, Glossary, U. S. 

C. C. A. 2d Circuit in DuPont Cellophane Co., Inc. v. Waxed Products Co., 

Inc., supra note 1. 
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commerce by a French manufacturer about 1908. Certain patents’ 
were obtained in this country at that time. In 1923 the rights of the 
French manufacturer were transferred to the DuPont Cellophane Co. 
The DuPont Company registered * the trade-mark “DuPont Cello- 
phane” in 1924,° and between 1924 and 1928, the date of the expira- 
tion of the DuPont patents, many millions were spent in making the 
public “cellophane” conscious.1° The defendant, a distributing com- 
pany, purchasing cellulose sheets from the principal competitor of the 
DuPont Co., the Sylvania Industrial Corporation, filled orders for 
“cellophane” with the competitor’s product. The competitor had 
been selling its product under the trade-marks “Fenestra,” “Syla- 
phrap,” or “Nymphrap.”™ It was held, that the word “cellophane” 
had become, in the public understanding, the generic expression for 


7 The trial court found as a fact that the Brandenburg patents assigned to the 
DuPont Co., U. S. patents No. 991,267 and No. 1,002,634 were not product 
patents but were machine patents 6 F. Supp. 859. As pointed out in the brief 
Amicus Curiae of the Societe La Cellophane, Kalle & Co. Aktiengesellschaft, 
and the Cellophane Co., Ltd., in the Circuit Court of Appeals, these patents 
covered machines “for the continuous manufacture of cellulose films,” and “for 
drying cellulosic films.” The Circuit court did not consider the Brandenburg 
patents in the same light: “There was no proof sufficient to show that the 
Brandenburg patents were worthless or to rebut the presumption of validity 
accompanying patents, or to meet the statements of Cross & Bevan in their 
publication, Researches on Cellulose, as to Brandenburg’s substantial contribu- 
tions to the art. . . . Certainly to some extent at least his patents ‘afforded 
oo against the competition of others’ and brought the case within the Singer 

ecision.” 


8 Rights in technical trade-marks are not created by statutory registration 
but arise solely by virtue of the common law. U. S. v. Steffens, (Trade-Mark 
Cases) 100 U. S. 82, 92, 25 L. ed. 550 (1879). Federal registration does 
afford, however, certain procedural and remedial advantages. See OPPENHEIM, 
CASES ON TRADE REGULATION (1926) 188-89. 


®The French manufacturer had registered “Cellophane” as a trade-mark 
both in France and this country in 1912. DuPont Cellophane Co., Inc. v. 
Waxed Products Co., Inc. supra note 1, at 77. 


10 Articles were published in national magazines explaining the product and 
the DuPont Company encouraged indirect advertising to such an extent that 
the phrase “Wrapped in Cellophane” became a common trade expression. 
DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc. supra note 1, at 80. 

In 1927 the DuPont Co. began to place on its labels the statement “Cello- 
phane is the registered trade-mark of DuPont Cellophane Co., Inc. to designate 
its transparent cellulose sheets and films.” Jd. at 79. 


11 These are the marks under which the Sylvania Industrial Corporation has 
been selling its cellulose film since 1929. “Fenestra” was used by the Sylvania 
Company’s predecessor Birn & Wachenheim as far back as 1917. Appellee’s 
Brief, Glossary, U. S. C. C. A. 2d Circuit in DuPont Cellophane Co., Inc. v. 
Waxed Products Co., Inc., supra note 1. 

Other registered trade-marks under which cellulose film has been sold are 
“Transparit”—1926 to 1929, “Krystal-Klear’ ’"—1927, “Glassolyn”—1916 to 
1923. Cellulose acetate film is being marketed in competition today under the 
trade-marks “Kodapak,” and “Protectoid.” Ibid. The court held that the 
existence of such competition was a relevant factor in determining whether 
cellophane had become descriptive. DuPont Cellophane Co., Inc. v. Waxed 
Products Co., Inc., supra note 1 at 80. 
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the cellulose product,’* notwithstanding the efforts of the plaintiff 
to avoid that result,’* and that the public had become entitled to use 
the word." 

The decision in this case, extending as it does the test of “the 
public understanding” announced in the “Aspirin” case, leaves the 
manufacturers of novel articles facing a dilemma. What steps can 
they take to insure for themselves the benefits of their own adver- 
tising and popularization of the article? *® Should the producer al- 
ways be required to use the fanciful name denominatively, such as 
“DuPont’s Cellophane,” and insist upon its always being marketed 
under such a mark? One of the functions of a trade-mark is to desig- 


12 Jd. at 80-81. 

The court holds that a descriptive name need not be the only name com- 
mercially in use to describe the article but only the descriptive word in general 
use: “. . . the evidence we have summarized demonstrates that “cellophane” 
is used to designate the cellulose product we are concerned with, far more 
omnes ae any other term, and is certainly the descriptive word in general 
use id. 

What, then, is the status of other well known marks, 7.e., Adrenalin, 
Coca-Cola, Dictaphone, Kodak, Kotex, Kleenex, Mimeograph, Novocaine, 
Pyrex, Simoniz, Thermos, Vaseline or Victrola? Some of these marks have 
been litigated, S 2 compare, Coca-Cola Co. v. Old Dominion Beverage Corp., 
271 Fed. 600, 603 (C. C. A. 4th, 1921); Eastman Kodak Co. v. Kodak Cycle 
Co., 15 Rep. Pat. Cas. 105 (1898) ; Simoniz v. Permanizing, 49 F. (2d) 846 
. P. A. 1931); In re Chesebrough’s Trade-Mark “Vaseline,” supra 
note 


13 DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., supra note 1, 
at 81: “It, therefore, makes no difference what efforts or money the DuPont 
Co. expended in order to persuade the public that “cellophane” means an article 
of DuPont manufacture. So far as it did not succeed in actually converting 
the world to its gospel it can have no relief.” Similar language was used in the 
“Aspirin” case supra note 2; the failure there, however, was the failure of an 
attempt to retrieve something that had been lost, while in the “Cellophane” 
case there was no problem of an abandonment. DuPont Cellophane Co., Inc. 
v. Waxed Products Co., Inc., supra note 1, at 77. See also Havana Cigar & 
Tobacco Company Ltd. v. Addenino, 40 L. T. R. 102, 93 L. J. ch. 81 (1923), 
Cites Me (1924) 36 Jurip. Rev. 86. But see Selchow v. Baker, 93 N. Y. 59, 66 


14 DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., supra note 1, 
at 80. The court qualified the defendant’ s use of the word in filling orders for 
cellophane by requiring that the name of the producer be prefixed, i. ¢., Syl- 
vania’s ee DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., 
supra note 


15“The proper view to take of advertising is that it is an investment. It is 
the purchase price of the most valuable of all commercial property, a business 
good will and a public friendliness. This good will and friendliness adhere 
to the means by which the article advertised is distinguished from others. 

will is the permanent principle and continued advertising clearly associ- 
ated with identifying means cumulatively adds to its value. There is something 
to build on and each year the structure becomes more and more secure.’ 
Rocers, Goop Wit, TrADE-MARKS, AND UNFAIR TRADING, 116. 

“The value of a trade-mark consists in its becoming known to the trade as 
the mark of the manufacturer who has invented or adopted it, and in being 
known to the public as the name of an article which has met with popular favor. 
It cannot be that the very circumstances which give it value, operate at the 
same time to destroy it.” Selchow v. Baker, supra note 13. 
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nate origin.‘® The mark need not, however, signify the personal 
identity of the maker, but only that they eminate from a single, 
though perhaps anonymous, source.” The use of two arbitrary names 
may be another solution.’* This, however, would be little protection 
because the public may take to the one or the other of these names as 
the generic term for the product and the result would be the same as 
if only one name had been used. The effectiveness of all protective 
measures is made to depend solely upon the public understanding of 
the term at the time when an alleged infringement occurs.*® Such 
uncertainty of result attending the efforts to acquire good will may 
perhaps shock some business men who believe injuries to good will 
for which there can be no redress should in some way be related to 
their own conduct.”° 

Some aspects of the second question namely, under what circum- 
stances is such a producer entitled to any protection at all, seem 
fairly well defined. The common law favors the competitive econ- 
omy” and any rights fostering monopoly or exclusive control are 


16 DERENBERG, TRADE-MARK PROTECTION AND UNFAIR TRADING (1936) 28, 
et seq; Nims oN UNFAIR COMPETITION AND TRADE MARK, (3d ed. 1929) 505; 
Rocers, Goop WiLL, TRADE-MARKS, AND UNFAIR TRADING (1914) 54. For a 
treatment of the historical functions of the trade-mark, see SCHECHTER, His- 
TORICAL FOUNDATIONS OF TRADE-MARK Law (1925). 

17 Coca-Cola Co. v. Koke Co. of America, supra note 12; Coty, Inc. v. 
Le Blume Import Co., Inc., 292 Fed. 264, 268 (S. D. N. Y. 1923), aff’d 293 
Fed. 344, 352 (C. C. A. 2d, 1923). 

18 Such a use was effective in the case of Braham v. Bustard, 1 H. and M. 
447, where the name “Excelsior White Soft Soap’ was used. The court 
protected the word “Excelsior” on the ground that it was fanciful and had no 
connection with the subject matter. 

To market the product under two or more names simultaneously would 
tend less to signify origin than would a single mark. See Vibrolplex Co., Inc. 
v. J. H. Bunnell & Co., Inc. 23 F. (2d) 490, 491 (C. C. A. 2d, 1928). 

19 DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., supra note 1. 

The method of determining what the public understands is a difficult problem. 
In the “Cellophane” case, the plaintiff sponsored through national magazines 
a survey designed to test the reader’s knowledge of the owners of various 
trade-marks. This method, however, had the elements of a contest and readers 
were likely to investigate in an attempt to be correct. The defendant made a 
man-on-the-street canvas which the court thought more satisfactory. J/d. at 80. 
Much remains to be done to assist the court in ascertaining the public under- 
standing by scientific methods. A similar problem exists in determining what 
is infringement. See OppENHEIM, CASES ON TRADE REGULATION (1936) p. 
233. Under present conditions the court may be swayed by subjective factors. 

20 Appeal Brief pp. 27 and 30, U. S. C. C. A. 2d in DuPont Co., Inc. v. 
Waxed Products Co., Inc., supra note 1. 

For a discussion of the nature and basis of good will see Wright, Tort 
Responsibility for Destruction of Good Will (1929) 14 Corn. L. Q. 298, 301. 

The legal results of the patent cases and of the theory of abandonment such 
as in the “Aspirin” case, supra note 2, may very likely make inroads upon 
good will built up by the producers of the article, that is, the good will char- 
acterized by satisfied customers. In those cases, however, either the fact of the 
patent or the conduct of the trade-mark owner caused the result. 


21 OPPENHEIM, CASES ON TRADE REGULATION (1936) 8. 
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exceptions.** Therefore the law should not indirectly extend the 
period of the monopoly covered by a patent by allowing the former 
patentee the exclusive right to use the only convenient word to de- 
scribe the article.2* This is only an expression of policy, however, 
and is not the reasoning behind the patent cases. The existence of a 
patent during the period when the goods become known to the pub- 
lic may be a controlling element in determining whether the name 
under which they are sold indicates a single source of origin.** It 
is indeed fundamental that generic or descriptive terms are not 
subject to exclusive appropriation ; *® and fanciful or arbitrary words 
may become generic or descriptive and thus fall into the public do- 
main.?® If, in fact, during the life of the patent, the once fanciful 
trade-mark becomes descriptive then it falls of its own force into the 
public domain.** It is submitted that this is the real reasoning of the 
patent cases. Other reasons have been advanced. It has been as- 
serted that in consideration of the monopoly granted, the public de- 
mands the right not only to make the product upon expiration of that 
right but also to use the name given the article;** it has also been 
suggested that, because the invention creates a new article any name 
given to it will be generic or descriptive.*® But these are merely 
rationalizations in justification of the result reached. 


In the light of the foregoing, it should not be supposed that a 
valid distinction exists between patented and unpatented articles. 
A name fanciful in origin given to an unpatented article may become 
generic.*° In the patent cases, however, the equity of the result 
is obvious ;** whereas in the case of an article of which there is no 


22 Td. at p. 12. 

23 Singer Mfg. Co. v. June Mfg. Co., supra note 3; Dover Stamping Co. v. 
Fellows, supra note 3. 

24 Singer Mig. Co. v. June Mfg. Co., supra note 3; Bayer Co., Inc. v. 
United Drug Co., supra note 2. 

w. gant and H. Canal Co. v. Clark, 13 Wall. 311, 323, 20 L. ed. 587 

26 Charles Dennehy & Co. v. Robertson, Sanderson, & Co. Ltd., 32 App. 
D. C. 355 (1909) (“Mountain Dew” fanciful in origin had come to mean 
whiskey and as such was generic). DuPont Cellophane Co., Inc. v. Waxed 
Products Co., Inc., supra note 1. 

*7It is the fact that the name has become descriptive that is controlling, 
DuPont Cellophane Co., Inc. v. Waxed Products Co., Inc., supra note 1 at 81. 

“It is a question of fact whether or not the name of a patented article 
becomes a generic designation or descriptive during the life of the patent and 
hence falls into the public domain when the patent expires.” OPPENHEIM, 
CASES ON TRADE REGULATION (1936) 118. 

28 Dover Stamping Co. v. Fellows, supra note 3. 

29 Rocers, Goop WiLL, TRADE-MARKS, AND UNAIR TRADING 236. 

30 Supra note 27. 

31 The patentee understands that when he enters the field under his limited 
monopoly that as consideration for that right he may lose the exclusive right 
to call the article by its invented name. Dover Stamping Co. v. Fellows; supra 
note 3; Linoleum Mfg. Co. v. Naim, supra note 3. 
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monopoly but the efforts and expenditures of one producer have 
popularized the product under a fanciful name, a result depriving 
that producer of the fruits of his success** should not be favored 
without a careful consideration of the factors of a sound public 
policy.** On the one hand the public is entitled to protection of its 
right to use any term descriptive of the article ;** and on the other 
hand it hardly seems fair that anyone should be “permitted to step 
in at the eleventh hour and appropriate advantages resulting from 
years of toil on the part of another.” ** A compromise position might 
be taken in appropriate cases where the conflict between these two 
policies is great. Such a compromise might be to grant the public 
the right to call the article by its generic name but restrain grasping 
opportunists from any denominative use of that name.*® The flex- 
ibility of the equitable relief granted in these trade-mark cases is 
highly commendable and should be encouraged.*7 As Mr. Justice 
Holmes aptly put it “. . . what is ultimately to be worked out is a 
point or line between conflicting claims, each of which has merito- 
rious grounds, and would be extended further were it not for the 
other.” ** I. B. KirKLAND, JR. 


Tue GoLp LEGISLATION DEVELOPMENTS DURING 1936 


Interpretation of the effect of obligations made payable in quan- 
tities of gold and application of the Gold Reserve Act of 19347* to 


32 Hilson Co. v. Foster (1897) 80 Fed. 896, 897, (S. D. N. Y. 1897). 

33 Schechter in his treatise the Historical Foundations of Trade-Mark Law 
(1925) p. 168 compares the cases of Selchow v. Baker, supra note 15, and the 
“Aspirin” case, supra note 2, with Havana Cigar & Tobacco Co., Ltd. v. 
Addenino, supra note 13; and expresses a fear that “if a sufficient number of 
infringers were able to becloud in the public mind, ‘Corona’ would thereby 
become a size or shape and would cease to be a brand, and thus plaintiffs, 
without fault on their part, would, by this very fraud, ultimately be debarred 
from protection of their trade-marks.” 

34 Newman v. Alvord, 49 Barb. (N. Y.) 588 (1867); Delaware & H. Canal 
Co. v. Clark., supra note 25. 

85 Hilson Co. v. Foster, supra note 32. 

36 Such was the type of relief granted in Barton v. Rex-Oil Co. 2 F. (2d; 
402 (C. C. A. 3d, 1924) rev'd with directions 29 F. (2d) 474 (C. C. A. 3d, 
1928). There the defendant was enjoined from using the descriptive phrase 
a & Shine” on its shoe polish as conflicting with plaintiff’s mark “Dyan- 
shine. 

87 The court in the “Cellophane” case required the defendant when filling 
orders to designate whose product he was selling. DuPont Cellophane Co., 
Inc. v. Waxed Products Co., Inc., supra note 1 at 82. In the “Aspirin” case 
the court enjoined the use of the word “Aspirin” in the trade where the 
technical name for the drug would be known. See also Singer Mfg. Co. v. 
June Mfg. Co., supra note 3; and Ford vy. Foster, supra note 3. 

88 American Waltham Watch Co. v. United States Watch Co., 173 Mass. 
85, 53 N. E. 141 (1899). 

148 Stat. 337 (1934), 31 U. S. C. §§ 315b, 408a, 408b, 440-446 (1934). Other 
pertinent gold legislation includes: Emergency Banking Relief Act, 48 Srar. 
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gold coins held in the United States by a foreign corporation served 
during 1936 to further definition of limits of the gold legislation of 
the 73d Congress and executive orders made pursuant thereto.’ 
Since the ‘“‘gold clause” decisions of the United States Supreme 
Court * broadly removed doubts as to the constitutionality of the 
legislation, problems presented have consisted of the uncommon 
types of gold clauses or transactions which by virtue of their pecu- 
liarities might possibly escape the force of the legislation.® 

A brief review of the “gold clause” cases® indicates that they cover 
the main body of gold transactions in the United States.* These 
decisions substantiated the validity of the Joint Resolution of June 


- 


5, 1933*° abrogating gold clauses in private contracts and of the 
other acts excluding gold from monetary use under Congress’ power 
to coin and regulate money.® While this power could not be extended 
to abrogate gold provisions in government obligations, obligees to 
recover in currency an amount in excess of the obligation’s face value 
were required to show loss in relation to buying power sustained by 
failure of gold payment.’® This holding, it has been suggested, 
leaves the door open to suits in which particularly situated plaintiffs 
could show damage by loss of buying power occasioned by rise of 
prices since the gold legislation went into effect.‘' Such, however, 
has not been the case, nor can it reasonably be expected in face either 
of the idea that the obligee seeks an unjustified enrichment as ad- 


1 (1933), 12 U. S. C. §248(n) (1934); Act of May 12, 1933, 48 Srat. 51 
(1933), 31 U. S. C. §821 (1934) ; To Resolution of June % 1933, 48 Stat. 
112 (1933), 31 U. ac § 463 (1934 

2 Supra note 1. 

3 Norman v. Baltimore and Ohio Railroad Company, 294 U. S. 240, 55 Sup. 
Ct. 407, 79 L. ed. 885 (1935); Nortz v. United States, 294 U. S. 317, 55 
Sup. Ct. 428, 79 L. ed. 907 (1935); Perry v. United States, 294 U. S. 330, 
55 Sup. Ct. 432, 79 L. ed. 912 (1935). 

*For constitutional aspects of the problem see Collier, Gold Contracts and 
Legislative Power (1934) 2 Geo. Wasu. L. Rev. 303; and for the scope of 
“gold clause” decisions see note (1935) 3 Geo. Wasu. L. Rev. 398. 

5 Payment in currency held to satisfy terms of notice of foreclosure sale 
which called for payment in gold coin. Security-First National Bank of 
Los Angeles v. Cuesta, 59 P. (2d) 542 (Calif. App. 2d 1936). Other recent 
cases in which state courts have applied the Joint Resolution, supra note 1, to 
obligations include: Stone v. Watt, 81 S. W. (2d) 552 (Tex. Civ. App. 
1935) (deed of trust); Southwest Securities Co. v. Board of Education of 
Village of Lovington, 40 N. M. 59, 54 P. (2d) 412 (1936) (school bonds). 

6 Supra note 3. 

7 Possibly the class of gold clause obligations next in amount to general 
domestic obligations—estimated roughly at seventy-five billions of dollars—are 
bonds payable alternately in United States gold coin domestically or in foreign 
currency abroad. The latter are estimated at considerably less than a billion 
dollars. See Nussbaum, Multiple Currency and Index Clauses (1936) 84 U. 
or Pa. L. Rev. 569 at 575. 

8 Supra note 1. 

® Norman v. Baltimore and Ohio Railroad Company, supra note 3. 

10 Perry v. United States, supra note 3. 

11 Dickinson, The Gold Decisions (1935) 83 U. or Pa. L. Rev. 715 at 723. 
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vanced in the Perry case’ or of the similar thought that the legisla- 
tion’s purpose and effect are not to confiscate property but to restore 
normal and sound valuations of property as once existed.’* 

With establishment of validity of the legislation upon this basis, 
interpretation has proceeded to the uncommon situations, most in- 
teresting of which are, perhaps, obligations payable in gold as dis- 
tinguished from gold coin. Two such cases—Holyoke Water Power 
Co. v. American Writing Paper Co.** and Emery Bird Thayer Dry 
Goods Company v. Williams'*—were decided last year with results 
varying in accordance with construction placed upon provisions of 
the obligations. In the Holyoke case, rentals were payable in a 
quantity of gold equal in amount to a specified number of dollars 
of gold coin or its equivalent in United States currency. Since the al- 
ternative of tendering gold was rendered impossible by acts of Con- 
gress,’® performance was held enforceable in the currency equiva- 
lent?? which brought the obligation within the purview of the Joint 
Resolution.*® 

The obligee in the Williams case’® had a right to demand the rental 
in pure, unalloyed gold, or could require currency in a stipulated 
amount in lieu thereof. The rental, fixed absolutely and not in the 
alternative,”° in grains of pure, unalloyed gold, was held not to be a 
“gold clause” within the purview of the Joint Resolution," and, 
as an obligation dischargeable by the tender of a commodity, is pay- 
able in the present value of such commodity. 

The indenture in the first case is, and that in the second is intended 
to be, a “gold value” obligation.** Under the suggestion that the 


12 Supra note 3. 

13 Collier, supra note 4 
ws ¢" (2a) 398 (C. C. A. Ist, 1936), cert. granted, 4 U. S. Law Week 121 

36). 
15 is E Supp. 938 (W. D. Mo. 1936). 

16 Supra note 1. 

17 Impossibility of performance of one or more, but less than all, alternate 
stipulations in a contract does not discharge the duty of a party having the 
privilege of choice; unless a contrary intention appears, it merely destroys or 
limits the possibility of choice. ConTRACTS RESTATEMENT (Am. L,. Inst. 1932) 
§ 469. Yankton Sioux Tribe of Indians v. United States, 272 U. S. 351, 47 
Sup. Ct. 142, 71 L. ed. 294 (1926). 

18 Supra note 1. 

19 Supra note 15. 

20 The court construes the provision allowing the obligee to require payment 
in currency merely as an option for the benefit of the obligee which prevents 
the case from falling under the rule of impossibility of performance of an 
alternate provision, supra note 17. The distinction seems quite fine. 

21 Supra note 1. 

22 “By the ‘gold coin clause,’ the debtor is bound to pay in gold coin; in the 
case of a ‘gold value clause’ ‘he has to pay in paper, or at his option, in any 
other currency an amount equal to the value of the gold coin fixed by the 
promise.” Nussbaum, Comparative and —ar"¢ — of American 
Gold Clause Abrogation (1934) 44 Yate L. J. 53 at 5 
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“gold clause” cases proceed along the “gold value’ theory,** it would 
be unnecessary for the courts here to go through the gymnastics of 
construing the leases laboriously to determine that the legislation was 
applicable. 

Turning to the effect of an obligation dischargeable in so many 
grains of pure gold, it may be well to consider anew the fact that 
two lines of “gold clause” decisions have developed. In one situa- 
tion—the earlier cases—concurrent existence of gold coin and cur- 
rency as legal tender give effect to a demand for payment in gold.** 
This result is said to be reached by likening the payment in specie to 
that in a commodity.?> Analogous to this situation is a bond payable 
alternately in United States gold coin at New York or in guilders at 
Amsterdam, the obligee recovering in currency an amount calculated 
at gold par of guilders.2* Right to such recovery proceeds not from 
the “gold clause” but from the option of demanding payment in 
guilders, which, because of the gold legislation, achieved a greater ex- 
change value in relation to United States currency. Even before 
the “last stand” countries went off the gold standard,”’ this decision’s 
applicability in many cases would be avoided by calling the obliga- 
tions.?® 

In the other situation declaration by Congress within the scope of 


its powers that “gold clauses” in obligations are against public policy 
makes them, within its terms dischargeable dollar for dollar in exist- 
ing legal tender.*® 

In determining whether an obligation payable in pure gold will 
fall into either of the above categories, it is noted that the terms of 
the Joint Resolution do not expressly apply to an obligation payable 


23 Pennock, The Private Bond Case as a@ Postponement of the Real Issue 
(1935) 84 U. or Pa. L. Rev. 194 at 195; Hart, The Gold Clause in United 
States Bonds (1935) 48 Harv. L. Rev. 1057 at 1084. 

24 Bronson v. Rodes, 7 Wall. 229, 19 L. ed. 141 (U. S. 1868); Butler v. 
Horwitz, 7 Wall. 258, 19 L. ed. 149 (U. S. 1868) ; Dewing v. Sears, 11 Wall. 
379, 20 L. ed. 189 (U. S. 1870); Trebilcock v. Wilson, 12 Wall. 687, 20 L. ed. 
460 (U. S. 1871); Thompson v. Butler, 95 U. S. 694, 24. L. ed. 540 (1877); 
Gregory v. Morris, 96 U. S. 619, 24 L. ed. 740 (1877). 

25 Bronson v. Rodes, supra note 24, at 250, 19 L. ed. at 147; Norman v. 
Baltimore and Ohio Railroad Company, supra note 3, at 301, 55 Sup. Ct. at 413, 
79 L. ed. at 898. 

26 Anglo-Continentale Treuhand, A. G. v. St. Louis Southwestern Railway 
Co., 81 F. (2d) 11 (C. C. A. 2d, 1936), cert. den’d. Henwood v. Anglo-Con- 
tinentale Treuhand, A. G., 56 Sup. Ct. 675, 80 L. ed. (Adv. Op.) 673 (U. S. 
1936) ; McAdoo v. Southern Pacific, 10 F. Supp. 953 (N. D. Cal. 1935), rev'd. 
(on ground of jurisdiction) Southern Pacific Company v. McAdoo, 82 F. (2d) 
121 (C. C. A. 9th, 1936). Contra, City Bank Farmers Trust Co. v. Bethlehem 
Steel Co., 244 App. Div. 634, 280 N. Y. S. 494 (1935). 

27N. Y. Times, Sept. 27, 1936. 

28 Nussbaum, supra note 7 at 576. 

29 Supra note 3. 
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in gold bullion.*° A careful distinction between payment in gold 
coin and in bullion may be read into the recent “gold clause” cases.** 
This points to the first classification. 

On the other hand the intent and spirit of the legislation,** indi- 
cate the second category as does the fact that gold has had a historic 
use as a medium of exchange and an almost inseparable relationship 
with money. As has been suggested, the “gold value’ theory might 
apply to such a situation. 

Distinction from the first classification lies in the fact that the 
obligee is not entitled to deal, except for certain purposes, in gold.** 
His damage, analyzed in the light of the Perry case, entails no such 
change in his economic status that he must suffer; to allow recovery 
would place him rather at an economic advantage by operation of 
the legislation. 

Unusual and uncommon provisions such as these, it has been 
contended,** are of such small proportion as not to interfere with 
the regulation of the currency. For this reason payment in devalued 
currency would deprive the obligee of property without due process 
of law. The report of the House Committee on Banking and Cur- 
rency, admitting that gold clauses in a limited number of private 
contracts has no consequence upon the currency, tends to establish 
this view.*® A court, however, is precluded from inquiry into a 
policy determined by Congress in its proper scope of power as long 
as action taken in connection therewith has a reasonable relation to 
the legitimate end.** In addition, it can be argued, to begin making 
exceptions by distinctions which possibly may not be controlling, 
would create a loophole which would eventually serve, before reme- 
died by legislation, to interfere with the policy of Congress. 

Another development of the past year involved the right of an 
undomesticated Swiss corporation, refused a license to export gold, 
to enjoin its bailee from making final delivery, under the Gold Re- 


8048 Strat. 112 (1933), 31 U. S. C. §463 (1934). “. . . every provision 
contained in or made with respect to any obligation which purports to give the 
obligee a right to require payment in gold or a particular kind of coin or cur- 
rency . . . is declared to be against public policy . . . Every obligation, here- 
tofore or herafter incurred . . . shall be discharged upon payment, dollar for 
dollar, in any coin or currency which at the time of payment is legal tender 
for public and private debts. . . . As used in this resolution, the term 
‘obligation’ means an obligation . . . payable in money of the United States...” 

31 Supra note 3. 

32 City Bank Farmers Trust Co. v. Bethlehem Steel Co., supra note 26. 

33 Supra note 1. 

34 aoe note 14. 

85H. Rep. 169, 73d Cong. (1933). 

36 MeCullech v. Maryland, 4 Wheat 316, 4 L. ed. 579 (U. S. 1819); in 
Tender Case (Julliard v. Greenman) 110 U.S. 421, 4 Sup. Ct. 122, 28 Le 
(ie: Stafford v. Wallace, 258 U. S. 495, 42 "Sup. Ct. 397, 66 L. z 735 





EDITORIAL NOTES 235 


serve Act of 1934,°7 to the United States Treasury of coin acquired 
on March 2, 1933.°° The Act was held applicable to the corporation, 
though it is doubtful whether prior acts would have covered the trans- 
action.*® Sufficient standards were set up by the Act to effect a law- 
ful delegation of powers to the Secretary of the Treasury by certain 
provisions, although the court refused to pass on the attempted dele- 
gation relating to gold held “for such other purposes as in his judg- 
ment are not inconsistent with the purposes of this Act.’’ *° 

This holding, the first dealing with the Gold Reserve Act, is con- 
sistent with the “gold clause” cases upholding the validity of the 
legislation,*? and a line of decisions on gold hoarding and other trans- 
actions in gold.*? 

The gold legislation, representing Congress’ broadest effort in 
monetary regulation, was initiated to meet an emergency but has 
become apparently a step toward monetary stabilization. The diffi- 
culty of maintaining economic adjustment without such monetary 
control has been demonstrated by the recent desertion of the gold 
standard by the remaining major countries. From a legal standpoint 
the application of this legislation—retroactively existing before its 
passage—has presented the problem for the courts. They have 
tended to give the policy effect with the result that in only two 
situations has the legislation been held inapplicable, (1) where an 
obligation is payable in the alternative domestically or abroad and 
(2) where it is payable as a commodity. 

Grorce W. WILSON, Jr. 


Errect OF LEGISLATIVE History ON JUDICIAL DECISION 


The courts have frequently declared that it is their duty to interpret 
acts in accordance with the intent of Congress, but that it is not their 
duty to legislate." There is a constantly growing number of cases in 


37 Supra note 1. 

38 Uebersee Finanz-Korporation v. Rosen, 83 F. (2d) 225 (C. C. A. 2d, 
1936), cert. den’d. 56 Sup. Ct. 946, 80 L. ed. (Adv. Op.) 961 (U. S. 1936). 

39 37 Op. Atty. Gen. 155 (1933). 

40 Supra note 1. 

41 Supra note 2. 

42 Campbell v. Chase National Bank of City of New York, 71 F. (2d) 669 
(C. C. A. 2d, 1934), app. dismissed 293 U. S. 592, 55 Sup. Ct. 108, 79 L. ed. 
686 (1934); United States v. 64.02 Troy Ounces of Melted and Unmelted 
Scrap Gold, 8 F. Supp. 841 (S. D. N. Y. 1934); United States v. Driscoll, 
9 F. Supp. 454 (Mass. 1935); Note (1934) 2 Geo. Wasu. L. Rev. 375; Note 
(1934) 2 Geo. Wasu. L. Rev. 387; (1934) 2 Geo. Wasu. L. Rev. 407; (1934) 
3 Geo. Wasa. L. Rev. 118. 

1“Whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the lawgiver to all intents and purposes and not the 
T1900) = first wrote or spoke them.” Gray, NATURE AND SourcEs oF LAW 
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which the courts are called upon to interpret and apply statutes. For 
this reason it is of utmost importance to the legal profession in par- 
ticular, and to industry and business in general, to have some inkling 
as to how the courts will interpret a particular statute. To gain this 
knowledge it is incumbent upon them to study the process by which 
the interpretation is made.” 

Where the terms of a statute are clear and unambiguous the intent 
of Congress must be derived therefrom, notwithstanding the intent 
expressed conflicts with the purpose of the statute as set forth in com- 


mittee reports of Congress. If the language of the statute be clear, 
it is to be taken as conclusive.® 

When the meaning of a statute is uncertain, doubtful or ambiguous, 
committee reports and explanatory statements made by members of 
Congress in presenting the bill for passage are legitimate aids to 
interpretation. They cannot, however, be resorted to for the pur- 


pose of construing a statute contrary to the natural import of its 
terms.° 


It may be helpful at this point to outline the legislative procedure 
in handling a proposed bill. The draft of the bill may be made by 
the legislator himself, by one of the administrative departments of 


2 A classic example of interpretation is that given by Paulus. “In an am- 
biguous speech we do not say both meanings but only the one we intend. And 
so one who says something different from what he intended, neither says what 
his words signify, because he does not so intend, nor what he intends because he 
does not so speak.” Dicrest, XXXIV, 5, 3. 


3 Sivley v. Commissioner of Internal Revenue, 75 F. (2d) 916 (C. C. A. 9th, 
1935); Hamilton v. Rathbone, 175 U. S. 414, 20 Sup. Ct. 155, 44 L. ed. 219 
(1899) ; Thompson v. United States, 246 U. S. 547, 38 Sup. Ct. 349, 62 L. ed. 
876 (1918) ; United States v. Hartwell, 6 Wall. 385, 18 L. ed. 830 (U. S. 1867) ; 
United States v. Missouri Pacific Ry. Co., 278 U. S. 269, 49 Sup. Ct. 133, 73 
L. ed. 322 (1929); Van Camp & Sons v. American Can Co., 278 U. S. 245, 49 
Sup. Ct. 112, 73 L. ed. 311 (1929); United States v. Shreveport Grain & Ele- 
vator Co., 287 U. S. 77, 53 Sup. Ct. 42, 77 L. ed. 175 (1932); Work v. United 
States, ex rel., Rives, 295 Fed. 225 (App. D. C. 1924); Ozawa v. United States, 
260 U. S. 178, 43 Sup. Ct. 65, 67 L. ed. 199 (1922) ; United States v. Lexington 
Mill, etc., Co., 232 U. S. 399, 34 Sup. Ct. 337, 58 L. ed. 658 (1914) ; Caminetti 
v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 (1917); Helver- 
ing v. City Bank Farmers Trust Co., 296 U. S. 85, 56 Sup. Ct. 70, 80 L. ed. 


(adv. op.) 1 (1935); United States v. Hess, 71 F. (2d) 78 (C. C. A. 8th, 
1934). 


4 Duplex Printing Press v. Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 
349 (1921); United States v. Great Northern Ry. Co., 287 U. S. 144, 53 Sup. 
Ct. 28, 77 L. ed. 223 (1932); United Electric Coal Co. v. Rice, 80 F. (2d) 1 
(C. C. A. 7th, 1935); In re Hilliker, 9 F. Supp. 948 (S. D. Calif. 1935); 
United States v. Carolene Products Co., 7 F. Supp. 500 (S. D. Ill. 1934); 
Baltimore Mail S. S. Co. v. United States, 7 F. Supp. 651 (Md. 1934). 

5 Hamilton v. Rathbone, supra note 3; Pennsylvania R. Co. v. International 
Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. ed. 1446 (1913); Wisconsin 
Railroad Commission v. Chicago, Burlington & Quincy R. Co., 257 U. S. 563, 
42 Sup. Ct. 232, 66 L. ed. 371 (1922); United States v. Shreveport Grain & 
Elevator Co., supra note 3; Baxter v. McGee, 82 F. (2d) 695 (C. C. A. 8th, 
1936). 











EDITORIAL NOTES 237 


the government, or by the staff of legislative counsel. The draft is 
then referred to the proper committee. Before the committee, those 
persons interested in the particular bill are given an opportunity to 
be heard. If, after these hearings, the committee decides to report 
the bill, it is placed on the calendar of the House or Senate. At the 
proper time the member chiefly interested in the new legislation or 
the chairman of the committee which has the bill in hand will lead 
the debate. If the bill is an important one, i. e., of far-reaching public 
consequence, it will be minutely examined and appraised. Where a 
bill passes, either unchanged as introduced by the committee or with 
few changes, it is fair to assume that Congress has adopted as its 
intent the intent of the committee, including the speech and answers 
to questions made on the floor by the member in charge, and the 
latter may be consulted to ascertain the will of Congress. If in the 
course of the debate, a change is made in the wording of the bill 
either with the approval of the committee member in charge or at 
the suggestion of another member, the statement of the member sug- 
gesting the amendment is also authoritative as to his meaning. 

The courts seek to apply the intent which in their opinion the legis- 
lature would have had, had it considered the particular situation. 
Austin® classifies interpretation as genuine and spurious. Genuine 
interpretation is said to be the process by which a court applies a 
statute either literally or by trying to find “directly what the law- 
maker meant by assuming his position in the surroundings in which 
he acted and endeavoring to gather from the mischiefs which he has 
to meet and the remedy by which he sought to meet his intentions 
with respect to the particular point in controversy.” * Spurious inter- 
pretation “seeks to reach the intent of the lawmaker indirectly. It 
assumes that the lawmaker thought as we do on general questions of 
morals and policy and fair dealing.” * 

An excellent example of spurious interpretation will be found in 
the case of Church of the Holy Trinity v. United States® in which the 
court says “It is a familiar rule that a thing may be within the letter 
of the statute and yet not within the statute, because not within its 
spirit, nor within the intention of its makers.” This rule is but the 

























































































6 AUSTIN, JURISPRUDENCE, (3d ed.) 1025. 


7 Pound, Spurious Interpretation (1907) 7 Cou. L. Rev. 379. This becomes 
necessary when the words are ambiguous, or when there is a choice between 
conflicting opinions. 

8 Jbid. 381. But the two are not so readily distinguishable as might be sug- 
gested by their definition. Austin speaks of this as applying the “reason of the 
statute.” When the words of the statute include cases which its reason would 
not, the application of the reason he calls, “restrictive interpretation.” 


9143 U. S. 457, 12 Sup. Ct. 511, 36 L. ed. 226 (1892). 
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restatement of the earlier principle enunciated in Heydon’s Case’ 
that “. . . the office of all the judges is always to . . . add force and 
life to the cure and remedy, according to the true interpretation of the 
makers of the Act, pro bono publico.” 

The greater safety, however, lies in genuine interpretation.** The 
true meaning of the utterances of our legislators often appears when 
former legislation and its difficulties are considered,’? or when the 
legislative history of the statute with its amendments, alterations and 
substitutions is made clear.'* So it is with the committee hearings,’* 
the committee report,!® or the explanations of the committee chair- 
man.?® 

Dean Pound discourages spurious interpretation’? because he says 
it subjects the courts to three dangers: it brings the law into disre- 
pute; it subjects the courts to political pressure; and it introduces 
the personal element into adjudication. On the other hand, interpre- 
tation will not greatly endanger the supposed balance of our institu- 
tions if it seeks real intention, and only when it is not expressed in the 
statute seeks the meaning which the legislators might be assumed to 
have intended. 

“Most interpretative problems arise from legislation prepared by 
careless and unskilled legislators who believe there is something 
thaumaturgic about the phrase ‘Be it enacted.’”** There is nothing 
controlling about the title to an act, but it may furnish some aid in 
showing what was in the mind of the legislature.’® 

What, then, has been the effect of the purpose of statutes as reflected 
in legislative history on the subsequent judicial interpretation? 

It is not a simple problem to determine when to use legislative 
history. For example, in a recent case the question arose as to the 
extent of the powers of the Federal Trade Commission in curbing 


103 Co. Rep. 7, 7a (1584). 

11 Normally in the case of genuine interpretation, the court assumes that the 
words used by the legislature express the “reason of the statute.” But where the 
legislature has failed to use apt words, the court steps in. 

12 Church of the Holy Trinity v. United States, supra note 9; Stafford v. 
Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 (1922). 

13 Chesapeake & Potomac Tel. Co. v. Manning, 186 U. S. 238, 22 Sup. Ct. 
881, 46 L. ed. 1144 (1902); United States v. Pfitsch, 256 U. S. 547, 41 Sup. Ct. 
569, 65 L. ed. 1084 (1921). 

14 Penn. Mut. Life Ins. Co. v. Lederer, 252 U. S. 523, 40 Sup. Ct. 397, 64 
L. ed. 698 (1920). 

15 Dunlap v. United States, 173 U. S. 65, 19 Sup. Ct. 319, 43 L. ed. 616 
(1899) ; United States v. St. Paul M. & M. Ry. Co., 247 U. S. 310, 38 Sup. Ct. 
525, 62 L. ed. 1130 (1918). 

16 Duplex Printing Press v. Deering, supra note 4; Wisconsin Railroad Com- 
mission v. Chicago, Burlington & Quincy R. Co., supra note 5. 

17 Pound, supra note 7 at 384. 

18 Horock, In the Name of Legislative Intention (1932) 38 W. Va. L. Q. 119. 

19 Church of the Holy Trinity v. United States, supra note 9. 
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unfair practices. The court there said that while it was generally 
true that statements made in debate cannot be used as aids to the 
construction of a statute, nevertheless, when the fact is shown that 
the legislators were, throughout the debates, in clear agreement as to 
the purpose of the act, this fact may be considered in determining 
what that purpose was and what were the evils sought to be reme- 
died.2° In United States v. Shreveport Grain and Elevator Co.** the 
question of punctuation arose. Without addition of a comma the 
meaning would seem clearly contrary to the intent of Congress. The 
court there said that ‘‘to determine the intent of the law, the court, 
in construing a statute, will disregard the punctuation or will repunc- 
tuate, if that be necessary, in order to arrive at the natural meaning 
of the words employed.” 

In the Shreveport case** the court considered also the construction 
placed on the act by the executive departments. Their opinion was 
that the construction placed on the act by those who administer the 
act should be preferred above that indicated by the committee reports, 
saying, ““we should hesitate to accept the committee reports in pref- 
erence to this contemporaneous and long continued practical construc- 
tion of the act on the part of those charged with its administration.” 

The courts have clarified the meaning of ambiguous passages of 
statutes by referring to debates on amendments to the act. In Fox v. 
Standard Oil Co.** the debate revealed that amendment was unneces- 
sary, that the meaning was clear as it stood, and covered the point 
desired to be amended. In another case,?* to the statute under con- 
sideration, a member offered an amendment and made a statement 
in response to the objection voiced by another member. The court 
there said that where the statement relates to matters of common 
knowledge it may be considered to remove any ambiguity by pointing 
out the subject matter of the amendment. 


20 United States v. Shreveport Grain & Elevator Co., supra note 3; Federal 
Trade Commission v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 
1324 (1931). 

21 Supra note 3. The question was on the addition of a comma after the 
word “established” in the following portion of the act, “Provided, however, 
That reasonable variations shall be permitted, and tolerances and also exemp- 
tions as to small packages shall be established by rules and regulations made in 
accordance with the provisions of section 3 of this Act.” See also, Hammock 
v. Loan and Trust Co., 105 U. S. 77, 26 L. ed. 1111 (1881) ; United States v. 
Lacher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. ed. 1080 (1890) ; United States 
v. Oregon & Calif. R. Co., 164 U. S. 526, 17 Sup. Ct. 165, 41 L. ed. 541 (1896) ; 
Stephens v. Cherokee Nation, 174 U. S. 445, 19 Sup. Ct. 722, 43 L. ed. 1041 
(1899); Chicago, Milwaukee & St. Paul R. Co. v. Voelker, 129 Fed. 522 
(C. C. A. 8th, 1904). 

22 Supra note 3. See also United States v. Johnston, 124 U. S. 236, 8 Sup. 
Ct. 446, 31 > ed. 389 (1888). 

23 204 U. S. 87, 55 Sup. Ct. 333, 79 L. ed. 780 (1935). 

24 United States v. Limehouse, 58 F. (2d) 395 (E. D. S. Car., 1931). 
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There have been instances where it would have seemed desirable 
for the court to have used the history of the legislation under consider- 
ation, but this it refused to do. As a member of the conference com- 
mittee from the Senate, Senator Hoar reported a conference bill to 
the Senate. Senator Hoar was here the authorized representative 
of the committee and his interpretation was in fact the will of the 
committee. The court, however, refused to receive his statements 
to aid in clarifying the meaning, but in the end by a tortuous cir- 
cumlocution reached the same result which this shorter route would 
have provided.*® In another case the court refused to consider legis- 
lative history, stating that the language and meaning were too clear 
to permit extrinsic aids to interpretation.*® It is, of course, well 
understood that neither extemporaneous oral declarations by the 
spokesman of a conference committee in the Senate nor a written 
committee report can give to a statute a meaning not within its lan- 
guage.*? 

Statutes are not abrogated, under the common law, by disuse. 
Our statutes are ever alive until repealed or otherwise declared in- 
valid. As such they must conform to changing situations and the 
meaning of Congress must be interpreted in the later light. “The 
difficulties of interpretation arise when the legislature has had no 
meaning at all; when the question which is raised on the statute 
never occurred to it.” ** There is, however, always the practical 
necessity of giving some effect to legislative enactments. There have 
been occasions when the legislators have enacted legislation without 
a definite enunciation of policy, as in the Sherman Anti-Trust Act 
of 1890; or where because of the intervening changes of time, their 
intention has become uncertain. While airplanes were known in 1919 
when the National Motor Vehicle Theft Act?® was passed, they were 
not specifically included in the act and it is admitted that they were 
not mentioned in the reports or the debates in Congress. The act 
provided; “Sec. 2. That when used in this Act: (a) The term 
‘motor vehicle’ shall include an automobile, automobile truck, auto- 
mobile wagon, motor cycle, or any other self-propelled vehicle not 
designed for running on rails.” The court refused to extend the 
act to include airplanes “upon the speculation that, if the legislature 


25 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290, 17 Sup. Ct. 
540, 41 L. ed. 1007 (1897). 


26 Wilbur v. Vindicator Gold Mining Co., 284 U. S. 231, 52 Sup. Ct. 113, 
76 L. ed. 261 (1931). 


27 United States v. Northern Pac. R. Co., 6 F. Supp. 278 (Mont. 1934). 
28 Gray, op. cit. supra note 1 at 165. 
29 41 Srar. 324 (1919), 18 U. S. C. § 408 (1934). 
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had thought of it, very likely broader words would have been used.” *° 
The court referred to various other acts wherein vehicles on land, 
water and air were considered separately, and arrived at its conclu- 
sion on the assumption that Congress intended here to include only 
land vehicles. 

General debates are expressive of the views of individual members 
whereas committee reports and hearings are expressive of the will of 
the members as a group. It is difficult to say that the legislators as a 
group had intention “in connection with words which two or three 
men drafted, which a considerable number rejected, and in regard to 
which many of the approving majority might have had, and often 
demonstrably did have, different ideas and beliefs.” ** It has been 
long established that these debates are “expressive of the views and 
motives of individual members, and are not a safe guide, and hence 
may not be resorted to, in ascertaining the meaning and purposes of 
the lawmaking body.” ** The courts generally have given slight 
weight to general debates in considering the intent of Congress.** 

Committee reports are valuable and reliable sources of information 
for the courts in determining legislative intent. In the case of 
Humphrey's Executor v. United States** the language of the act 
appeared clearly enough to indicate that it meant just what it said 
that “Any Commissioner may be removed by the President for ineffi- 
ciency, neglect of duty, or malfeasance in office.” The question was 
whether the President’s removal power was limited to removal for 
those specific causes alone. In other words, did Congress intend it 
to be so limited. The court quoted at length from the committee 
report and considered even the debates in both Houses. Speaking 
for the court, Mr. Justice Sutherland said, that “while the general 
rule precludes the use of these debates to explain the meaning of the 
words of the statute, they may be considered as reflecting light upon 
its general purposes and the evils which it sought to remedy. Thus, 
the language of the act, the legislative reports and the general 
purposes of the legislation as reflected by the debates, all combine 
to demonstrate the Congressional intent.” In the first of the Gold 
Clause Cases*® Chief Justice Hughes, in considering the effect of the 


mam. v. United States, 283 U. S. 25, 51 Sup. Ct. 340, 75 L. ed. 816 


31 Radin, Statutory Interpretation (1930) 43 Harv. L. R., 863, 870. 
32 Duplex Printing Press v. Deering, supra note 4. 


33 McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 51 Sup. Ct. 510, 
75 L. ed. 1183 (1930). 


84 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 (1935). 


85 Norman v. Baltimore & Ohio R. Co., 294 U. S. 240, 55 Sup. Ct. 407, 79 
L. ed. 885 (1935). 
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gold clauses in relation to the monetary policy adopted by Congress, 
quoted at length from the report of the Committee on Banking and 
Currency of the House of Representatives, recommending favorable 
action on the Joint Resolution.** This report detailed the necessity 
for curtailing payments in gold and showed that the gold clauses did 
actually constitute an interference with the monetary policy of the 
Congress. The court here was not so much interested in construing 
the words of the statute, as it was in determining whether the action 
of Congress was arbitrary or capricious. 


If, however, the meaning of the words as used in the statute would 
ordinarily be ascertained, if uncertain, by the rule of ejusdem gen- 
eris,** the rule may not be applied to defeat the obvious purpose of 
legislation. In construing the words “held for ransom or reward or 
otherwise” in the Federal Kidnaping Act** the court*® noted the 
report of the Senate Judiciary Committee in recommending passage 
of the amended act. The court desired to show that the words “or 
otherwise” as added by the amendment, were intended to include 
any form of unlawful restraint, whether for pecuniary benefit or not. 


While the courts have refused, on occasions in the past, to take 
judicial notice of legislative journals,*® there appears to be a growing 
consciousness in the courts of the purpose behind legislative acts. 
There is a tendency to view statutes and to construe them in the 
light of sociological jurisprudence rather than from the historical or 
analytical point of view. The courts should not and cannot hold 
themselves apart from the ever-growing changes taking place today. 
Legislation must be construed in the light of the times. That the 
courts realize this is quite evident from the increasing number of 
cases in which use is made of the reason and purpose behind legis- 
lation.** KENMoRE M. McManes. 


36 H. R. Rep. No. 169, 73d Cong. Ist sess. 


37 The doctrine of ejusdem generis as applied to interpretation of statutes 
ordinarily limits general terms which follow specific ones to matters similar to 
those specified. It does not apply where the specific words of a statute signify 
subjects greatly different from one another or are not of a particular class or 
known species. United States v. Bevans, 3 Wheat. 336, 4 L. ed. 404 (U. S. 
1818) ; Moore v. Amer. Transp. Co., 24 How. 1, 16 L. ed. 674 (U. S. 1860) ; 
United States v. Chase, 135 U. S. 255, 10 Sup. Ct. 756, 34 L. ed. 117 (1890). 


38 48 Srat. 781, 18 U. S. C. §408a (1934). 


89 Gooch v. United States, 297 U. S. 124, 56 Sup. Ct. 395, 80 L. ed. 418 (adv. 
op.) (1936). 

40 O’Gorman v. Hartford Ins. Co., 282 U. S. 251, 51 Sup. Ct. 130, 75 L. ed. 
324 (1931). 


41 For additional cases on the use of committee reports and hearings by the 
courts see Note (1931) 70 A. L. R. 5. 
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Tue Duty to Disctaim AFTER A PATENT CLAIM Is 
ADJUDGED INVALID 


It was the rule at common law that any attempt by a patentee to 
claim as his invention more than he had invented or discovered re- 
sulted in avoiding the entire patent... The inconvenience and hard- 
ship of the common law rule led to the adoption by Congress in 1837 
of the first patent disclaimer statutes so drawn that relief was given 
to a patentee who through inadvertence, accident or mistake and 
without any fraudulent or deceptive intention had claimed as his 
invention more than that which he had invented or discovered.?, The 
substance of these early statutes is embodied in the present disclaimer 
statutes.* The two sections of the statute, which are to be read and 
construed together,* set aside the harsh rule of the common law and 
give an erring patentee the opportunity to correct his mistake. 

The application of the disclaimer statutes in practice has given rise 
to two rather troublesome questions: first, at what time and under 


1 Hailes vy. Albany Stove Company, 123 U. Pt 582, 8 Sup. Ct. 262, 31 L. ~) 
284 (1887); Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. 
609 (1892). 

25 Statutes at Large, Chapter 45, Sections 7 and 9. 


3R. S. § 4917, 16 Strat. 206 (1870), 35 U. S. C. §65 (1934): “Whenever, 
through inadvertence, accident, or mistake, and without fraudulent or deceptive 
intention, a patentee has claimed more than that of which he was the original 
or first inventor or discoverer, his patent shall be valid for all that part which is 
truly and justly his own, provided the same is a material or substantial part of 
the thing patented; and any such patentee, his heirs or assigns, whether of the 
whole or any sectional interest therein, may, on payment of the fee required by 
law, make disclaimor (disclaimer) of such parts of the thing patented as he 
shall not choose to claim or to hold by virtue of the patent or assignment, 
stating therein the extent of his interest in such patent. Such disclaimor (dis- 
claimer) shall be in writing, attested by one or more witnesses, and recorded 
in the Patent Office; and it shall thereafter be considered as part of the original 
specification to the extent of the interest possessed by the claimant and by those 
claiming under hiin after the record thereof. But no such disclaimer shall affect 
any action pending at the time of its being filed, except so far as may relate to 
the question of unreasonable neglect or delay in filing it.” 

R. S. § 4922, 16 Strat. 207 (1870), 35 U. S. C. §71 (1934): “Whenever, 
through inadvertence, accident, or mistake, and without any willful default or 
intent to defraud or mislead the public, a patentee has, in his specification, 
claimed to be the original and first inventor or discoverer of any material or 
substantial part of the thing patented, of which he was not the original and 
first inventor or discoverer, every such patentee, his executors, administrators, 
and assigns, whether of the whole or any sectional interest in the patent, may 
maintain a suit at law or in equity, for the infringement of any part thereof, 
which was bona fide his own, if it is a material and substantial part of the thing 
patented, and definitely distinguishable from the parts claimed without right, 
notwithstanding the specifications may embrace more than that of which the 
patentee was the first inventor or discoverer. But in every such case in which 
a judgment or decree shall be rendered for the plaintiff no costs shall be recov- 
ered unless the proper disclaimer has been entered at the Patent Office before 
the commencement of the suit. But no patentee shall be entitled to the benefits 
of his section if he has unreasonably neglected or delayed to enter a disclaimer.” 


4 Note 1, supra. 
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what circumstances can a patentee be said in law to have knowledge 
that he has claimed too much, and, secondly, how long a time there- 
after is permitted before a disclaimer must be filed with the Patent 
Office to save the remaining valid portion of the patent? The second 
question is perhaps more easily answered than the first since the dis- 
claimer statute applicable to this situation® expressly states that “no 
patentee shall be entitled to the benefits of this section if he has 
unreasonably neglected or delayed to enter a disclaimer” (italics 
added). What is a reasonable time depends upon the circumstances 
of each individual case viewed in the light of equitable principles.*® 
The recent Supreme Court decision in Triplett v. Lowell’ materially 
clarifies that body of law which is the result of an attempt by the 
Courts to answer the first question. Before considering the Triplett 
case in detail, it might be well to briefly review the earlier law relating 
to the patentee’s knowledge of having claimed in excess of his just 
due in order that the full import of the rule laid down in the Triplett 
case may be seen and appreciated. 

It has been said that the patentee is entitled to rely upon the pre- 
sumption of validity raised by the grant of the patent by the Patent 
Office. If known prior art raises a doubt in his mind, he is entitled 
to have the doubt adjudicated in a Court of competent jurisdiction 


whenever there is reasonable ground for a difference of opinion as 
to whether the prior art is actually invalidating in nature.* Mere 
knowledge of such art does not, therefore, put upon the patentee the 
duty of disclaiming if he might in good faith regard his patent as 
valid. It may be added that his knowledge of such prior art as to 
infer to him a fraudulent intent in the solicitation and acceptance of 
a claim from the Patent Office establishes a case not covered by the 


5R. S. § 4922, note 3, supra. 


6 General Chemical Co. v. Standard Wholesale Phosphate, 77 F. (2d) 230 
(C. C. A. 4th, 1935): “Since the disclaimer statute does not specify the period, 
no space of time, such as 30 days, can be inexorably fixed as the limit, beyond 
which delay must be considered negligent and unreasonable.” Cf. Minerals 
Separation v. Butte and Superior Mining Co., 250 U. S. 336, 39 Sup. Ct. 496, 
63 L. ed. 1019 (1919) where a delay of about three and one-half months was 
excused, but expressly because the owner of the patent resided in a foreign 
yo se and war-time conditions interfered with communication with the Patent 

ce. 


7297 U. S. 638, 56 Sup. Ct. 645, 80 L. ed. 594, 29 U. S. P. Q. 1 (1936). 


8 Seymour v. McCormick, 19 How. 106 (U. S. 1856); Gage v. Herring, 107 
U. S. 640 (1882); Page Machinery Co. v. Dow, Jones and Co., 168 Fed. 703 
(C. C. A. 2d, 1909); Gravel Products Corp. v. Buffalo Gravel Corp., 5 F. 
Supp. 533 (N. Y. 1933), rev. on other grounds 76 F. (2d) 664 (C. C. A. 2d, 
1935), cert. den. 296 U. S. 599, 56 Sup. Ct. 115, 80 L. ed. 111 (1935). 


®Ensten v. Rich-Sampliner Co., 13 F. (2d) 132 (Ohio 1926), reversed on 
other grounds, 19 F. (2d) 66 (C. C. A. 6th, 1927). 
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disclaimer statutes which can only be availed of where there has been 
some inadvertence, accident or mistake.'° 

One very usual situation where an attempt is frequently made to 
impute to the patentee such knowledge of invalidity as to require a 
prompt disclaimer centers around a prior adverse decision on some 
claim or claims as the result of a suit at law for infringement” or 
the result of an interference proceeding in the Patent Office.1? In 
some of the Circuits, an adverse decision on the validity of a claim 
has the effect of raising a conclusive presumption of guilty knowledge 
since the patentee is penalized by being required to disclaim such 
claims of those sued upon (or in many cases claims in the patent 
but not made the basis of the suit’*) as are adjudged invalid before 
he is entitled to any relief on the claims in suit admitted to be valid.*® 
This rule, which practically precludes relitigation of the questioned 
claims, led to the adoption by the American Bar Association of a 
suggested substitute statute to replace the present disclaimer statutes.*® 
If all of the claims in the patent are declared invalid, there is, of 
course, nothing to disclaim and it is well recognized that the patentee’s 
right to relitigate the claim is unaffected.’* 


10 Permutit Co. v. Wadham, 294 Fed. 370 (Mich. 1923), reversed on other 


grounds 13 F. (2d) 454 (C. C. A. 6th, 1926) 
11 Note 10, supra. 


12 Radio Condenser Company v. General Instrument Corp., 65 F. (2d) 458 
(C. C. A. 2d, 1933): “When the patentee receives his warning (of invaliditv) 
from a competent official, whether it be by decision of a District Judge or of a 
Patent Office Examiner, he should be compelled to make good his claim (by 
appeal) or to renounce it. To do neither, to continue to hold his doubtful 
claim in terrorem over others, is an imposition upon the public and not permit- 
ted by statute.” (1934) 2 Geo. Wasu. L. Rev. 524. 


‘ 14 _ Validity of Claims Not Sued Upon (1934) 16 J. or Pat. Orr. 
Oc. ° 


15 Studdard v. American Motor Company, 163 Fed. 852 (C. C. A. 1st, 1908) ; 
R. Hoe and Company v. Goss Printing Press Company, 31 F. (2d) 565 (C. C. 
A. 2d, 1929); Herman v. Youngstown Car. Mig. Company, 191 Fed. 579 
(C. C. A. 6th, 1911); Cummer Company v. Atlas Dryer Company, 193 Fed. 
99a (C. C. A. 6th, 1912); Higgin Mfg. Company v. Watson, 263 Fed. 378 
(C. C. A. 6th, 1920); Liquid Carbonic Company y. Gilchrist Company, 253 
Fed. 54 (C. C. A. 7th, 1918). 


16 (1933) 15 J. or Par. Orr. Soc. 798: “A judgment or decree holding one 
or more claims of a patent invalid shall not affect the validity of, nor prejudice 
any rights under, any other claims of said patent; and shall not affect the 
validity of, nor prejudice any rights under the claims held invalid except as to 
the parties to the suit in which such decree is entered, or their privies.” 


17 Winans v. New York and Erie Railroad Company, 21 How. 88, 16 L. ed. 
68 (U. S. 1858). The rule is illustrated by the history of the Weiss patent 
1,411,231 which shows that all of the 12 claims had been declared invalid in 
the Second Circuit, Dovan Chemical Corp. v. National Aniline and Chemical 
Co., 292 Fed. 555 (C. C. A. 2d, 1923), after which suit was brought in the 
Third Circuit on claims 5, 8, 9, and 12 and the claims were held valid. Dovan 
Chemical Co. v. Corona Cord Tire Co., 16 F. (2d) 419 (C. C. A. 3d, 1927). 
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The cases of Ensten v. Rich-Sampliner'’* and Excelsior Steel Fur- 
nace v. Meyer and Bros.’*® represent an important step in the devel- 
opment of this question. The Ensten case involved a patent one of the 
claims of which had been declared invalid in a prior suit between the 
same parties (though not for the same acts of infringement). The 
patentee in the prior suit did not appeal the adverse decision and, 
further, neglected to enter a disclaimer to the invalid claim until two 
years after the decision of the District Court. The Circuit Court 
held that the delay in disclaiming was so unreasonable as to bar, 
by operation of the disclaimer statutes, any subsequent suit on the 
same patent. A result contrary to the rule in the Ensten case was 
reached in the Excelsior Steel Furnace case which involved quite 
similar facts except that the question of the unreasonable time in 
disclaiming was raised in the same suit in which the claims had been 
adjudged invalid. 

The conflict between the rules of the Ensten and Excelsior Steel 
Furnace cases led to the grant of certiorari in Ensten v. Simon, Ascher 
and Company” where suit had been brought on the same patent in- 
volved in the earlier Ensten v. Rich-Sampliner case.** The District 
Court, in dismissing the bill on a motion for a preliminary injunction, 
held that the entire patent was unenforceable under the disclaimer 
statute’? by reason of the unreasonable delay in disclaiming. The 
Supreme Court affirmed and ruled that the patentee has only two 
options after an adverse decision on the validity of a claim: he must 
disclaim within a reasonable time thereafter or he must appeal 
promptly from such adverse decision—he cannot delay. 

At this point in the development of the disclaimer law, the case of 
Triplett v. Lowell** came to be heard before the Supreme Court. 
The facts of the Triplett case** briefly were that the patentee received 
in the Third Circuit an adverse decision on the validity of a claim*® 


On appeal, the Supreme Court held the patent invalid. 276 U. S. 358, 48 Sup. 
Ct. 380, 72 L. ed. 610 (1928). 

To like effect is Wirebounds Patents Co. v. Gibbons Box Co., 25 F. (2d) 
363 (C. C. A. 7th, 1928) (patent 1,128,145 to Inwood et al, held invalid), 
Wirebounds Patents Co. v. Saranac Automatic Mach. Corp., 37 F. (2d) 830 
(C. C. A. 6th, 1930) (claim 25 of patent 1,128,145 to Inwood et al, held valid 
and infringed) 282 U. S. 704, 51 Sup. Ct. 232, 75 L. ed. 635 (1931) (claim 25 
held invalid). 

18 Note 9, supra. 

19 36 F. (2d) 447 (C. C. A. 7th, 1929). 

20 282 U. S. 445, 51 Sup. Ct. 207, 75 L. ed. 453 (1931). 

21 Note 9, supra. 

22R. S. § 4922, note 3, supra. 

23 Note 7, supra. 

24 Infra, page 273. 

25 Note 12, supra. 





EDITORIAL NOTES 247 


and appealed, though without success. Thereafter he sued on the 
same claims in the Fourth Circuit and the Circuit Court of Appeals 
sustained his right to do so.2* The Supreme Court affirmed. A com- 
parison of this case with that of Ensten v. Simon, Ascher, referred to 
in the preceding paragraph, shows that where in the Ensten case 
the adverse decision coupled with the patentee’s failure to appeal 
strongly favored the inference that the patentee knew the claim was 
invalid, the prompt appeal by the patentee in the Triplett case from 
his adverse decision favored an equally strong inference that he in 
good faith believed his claim or claims valid and that he therefore 
did everything within his power to vindicate his position. 

It would thus seem that the general rule may now be stated to be 
that the patentee is not under a duty to disclaim if he promptly ap- 
peals his adverse decision, though if he does not appeal he must file 
a disclaimer within a reasonable time after the adverse decision of 
the lower court. He cannot delay until the final decree. Any impu- 
tation flowing from the Ensten v. Simon, Ascher decision to the effect 
that a disclaimer must in any event be filed—if not after the trial 
court decision, then surely after an affirmance of that decision by an 
appellate court—if the patent is to be relitigated, would seem to be 
clearly refuted by the Court’s decision in the Triplett case. Failure 
to file a disclaimer after an adverse decision on appeal does not dis- 
qualify the patentee from bringing another suit against different 
defendants in the same circuit (dicta in the Triplett case) or in an- 
other circuit although such action does place the patentee in danger 
of having his entire patent held void if the subsequent court also 
finds the previously adjudicated claim or claims invalid. 

The Supreme Court in the Triplett case, although recognizing that 
certain Circuits require a disclaimer of invalid claims before recovery 
may be had in the same suit on valid claims,?” declined to comment 
thereon. What its decision on this unsettled phase of the disclaimer 
law will be when a proper case comes up before it is at best specu- 
lative. The apparent theory of the Court in these cases, however, 
would seem to indicate that the only consistent ruling must be that 
relief on valid claims may properly be denied where the patentee 
neglects to either appeal or to disclaim within a reasonable time after 
an adverse decision, but that relief on valid claims must nevertheless 
be given (though the patentee refuses to disclaim) where the patentee 
attempts to vindicate his position by unsuccessfully appealing his ad- 
verse decision. Joun A. Harvey. 


2677 F. (2d) 556 (C. C. A. 4th, 1935). 
27 Note 15, supra. 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


CoNsTITUTIONAL LAw— POLITICAL JURISDICTION — FEDERAL 
LANDS WITHIN STATES OR TERRITORIES—TAXATION—FEDERAL IN- 
STRUMENTALITIES—MorTor VEHICLE FUEL TAXES—MILItTArRY REs- 
ERVATIONS.—The Secretary of War requested an opinion of the 
Attorney General “as to whether the territorial fuel tax law of 
Hawaii imposes a tax on the sale of liquid fuel by commissaries and 
post exchanges in sales made other than for the exclusive use of the 
United States.” Held, that under the provisions of Section 10 of the 
Hayden-Cartwright Act' (Act of June 16, 1936; Public No. 686, 
74th Congress) the Territory of Hawaii is permitted by the federal 
government to levy taxes upon sales of motor vehicle fuels sold by 
or through the designated agencies located on United States military 
cr other reservations when such fuels are not for the exclusive use 
of the United States; that if the territorial officers levy such taxes, 
any question respecting the legality of the levy would be one con- 
cerning the territorial government and those subjected to the tax, 
rather than one arising within the administration of the War Depart- 
ment; but that any attempt by such authorities to tax motor vehicle 
fuels sold or disposed of “for the exclusive use of the United States” 
might present a question requiring determination by proper federal 
officers. Op. Att’y Gen., Sept. 21, 1936; Taxation of Motor Vehicle 
Fuels Sold on Federal Reservations in Territory of Hawaii, Vol. 38, 
Op. No. 61. 

Thus stated, the opinion does not raise directly the constitutional 
issues involved but the implications are apparent. Should a “ques- 
tion requiring determination by proper officers” be presented, no 
doubt the included issues would embrace the political jurisdiction of 
federal lands and state taxation of federal instrumentalities. 

There are three ways in which the United States can acquire or 
hold lands within the limits of a state. Walliams v. Arlington Hotel 
Co., 22 F. (2d) 669 (C. C. A. 8th, 1927). The first is in accordance 
with the Constitutional provision providing for the purchase thereof, 
by the consent of the state legislature, “for the erection of forts, 


1“Sec. 10. (a) That all taxes levied by any State, Territory or the District 
of Columbia upon sales of gasoline and other motor vehicle fuels may be levied, 
in the same manner and to the same extent, upon such fuels when sold by or 
through post exchanges, ships stores, ship service stores, commissaries, filling 
stations, licensed traders, and other similar agencies, located on United States 
military or other reservations, when such fuels are not for the exclusive use of 
the United States. Such taxes, so levied, shall be paid to the proper taxing 
authorities of the State, Territory or District of Columbia, within whose bor- 
ders the reservation affected may be located. 

“(b) The officer in charge of such reservation shall, on or before the fifteenth 
day of each month, submit a written statement to the proper taxing authorities 
of the State, Territory or the District of Columbia within whose borders the 
reservation is located, showing the amount of such motor fuel not sold for the 
exclusive use of the United States during the preceding month.” 
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magazines, arsenals, dockyards, and other needful buildings.” UNITED 
Srates ConstituTIon, Art. I, §8, cl. 17. The second is by pur- 
chase or condemnation of land belonging to a private party. Kohl 
v. United States, 91 U. S. 367, 23 L. ed. 449 (1875); Boom Co. 
v. Patterson, 98 U. S. 403, 25 L. ed. 206 (1878). See (1936) 5 
Geo. Wasu. L. Rev. 135. The third is by virtue of having the land 
at the time of the admission of the state to the Union. Fort Leaven- 
worth Ry. Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L. ed. 264 
(1885). If the acquisition is under the Constitutional provision, the 
jurisdiction of the United States over the acquired land is complete 
and is exclusive of all state authority. United States v. Unzeuta, 281 
U. S. 138, 50 Sup. Ct. 284, 74 L. ed. 761 (1930); Surplus Trading 
Co. v. Cook, 281 U. S. 647, 50 Sup. Ct. 455, 74 L. ed. 1091 (1930). 
If otherwise acquired, the possession of the United States is simply 
that of an ordinary proprietor. Land thus acquired remains subject 
to the general political jurisdiction of the state, although state juris- 
diction may not be exercised so as to interfere with the use thereof 
for federal purposes. Fort Leavenworth Ry. Co. v. Lowe, supra; 
Arlington Hotel Co. v. Fant, 278 U. S. 439, 49 Sup. Ct. 227, 73 L. 
ed. 447 (1929). I WiLtLoucuBy, THE COoNsTITUTIONAL LAW oF 
THE UNITED States (2d ed. 1929) 454. The State, however, may 
cede such jurisdiction as it sees fit. St. Louwis-San Francisco Ry. Co. 
v. Satterfield, 27 F. (2d) 586 (C. C. A. 8th, 1928). 

“Consent,” as used in the Constitutional provision, given after 
purchase, has the same effect as before purchase. Steele v. Halligan, 
229 Fed. 1011 (W. D. Wash. 1916). People v. Hillman, 246 
N. Y. 467, 159 N. E. 400 (1927). The consent of the federal gov- 
ernment may be presumed. Robbins v. United States, 284 Fed. 39 
(C. C. A. 8th, 1922). The state may not add new conditions after 
its consent, or rescind its cession of jurisdiction. Jn re Ladd, 74 Fed. 
31 (C. C. D. Neb. 1896). In accordance with the terms of the ces- 
sion act, however, the exclusive jurisdiction of the United States may 
be terminated, pro tanto, by lease to private individuals. Palmer v. 
Bennett, 162 U. S. 399, 16 Sup. Ct. 837, 40 L. ed. 1015 (1896). 
Moreover, the federal government may recede jurisdiction to the 
state, although such recession is not abandonment of the land. Ren- 
ner v. Bennett, 21 Ohio St. 431 (1871). Cf. La Duke v. Melin, 45 
N. D. 349, 177 N. W. 673 (1920) (abandonment by government). 

“Other needful buildings,” as used in the Constitutional provision, 
includes post-offices, federal court-houses, customs buildings, Nation- 
al Soldiers’ Homes, and like buildings used for governmental pur- 
poses. State v. Mack, 23 Nev. 359, 47 Pac. 763 (1897); Dibble v. 
Clapp, 31 How. Prac. 420 (N. Y. 1866); Sinks v. Reese, 19 Ohio 
St. 306, 2 Am. Rep. 397 (1869). 

Although the jurisdiction obtained under the Constitutional provi- 
sion be exclusive, the United States recognizes the right of the 
ceding State to execute civil and criminal process on the ceded terri- 
tory. United States v. Unzeuta, supra; Surplus Trading Co. v. 
Cook, supra; Standard Oil Co. of California v. California, 291 U. S. 
242, 54 Sup. Ct. 381, 78 L. ed. 775 (1934). 1 Stat. 426 (1795), 
33 U.S. C. § 728 (1934). Such a reservation prevents federal lands 

7 
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from becoming asylums for fugitives from justice. United States v. 
Cornell, Fed. Cas. No. 14,867 (C. C. D. R. I. 1819). Service of 
process, however, has relation only to offenses committed outside the 
reservation. United States v. Unzeuta, supra. State criminal laws, 
in such cases, do not apply to offenses committed within the reserva- 
tion. United States v. Cornell, supra (murder in Fort Adams) ; 
Ex parte Tatam, Fed. Cas. No. 13,759 (E. D. Va. 1877) (murder 
in Norfolk Navy Yard). Cf. United States v. Bevans, 3 Wheat. 336, 
4 L. ed. 404 (U. S. 1818) (murder on warship in state waters). See 
also Commonwealth v. Clary, 8 Mass. 72 (1811); Mitchell v. Tib- 
betts, 17 Pick. 298 (Mass. 1835); State of Maine v. Intoxicating 
Liquors, 78 Me. 401, 6 Atl. 4 (1886). With respect to offenses com- 
mitted on lands under its exclusive jurisdiction, the United States 
has fortified its penal laws by adopting as federal offenses, punish- 
able by federal courts, penal offenses created by the state within 
whose boundaries the federal land lies. 49 Strat. 394 (1935), 18 
U. S. C. §468 Supp. I (1936). No additional jurisdiction is 
thereby conferred on the states over such reservations. Western 
Union Telegraph Co. v. Chiles, 214 U. S. 274, 29 Sup. Ct. 613, 53 
L. ed. 994 (1909) ; United States v. Press Publishing Co., 219 U. S. 
1, 31 Sup. Ct. 212, 55 L. ed. 65 (1911). 


Where a state has ceded exclusive jurisdiction to the federal gov- 
ernment, state laws in effect at the time of cession and not inconsistent 
with federal laws and federal use of the land, persist until repealed by 
Congress. Chicago, R. I. & Pac. Ry. Co. v. McGlinn, 114 U. S. 542, 
5 Sup. Ct. 1005, 29 L. ed. 270 (1885) ; Arlington Hotel Co. v. Fant, 
supra. Cf. Anderson v. Chicago & N. W. Ry. Co., 102 Neb. 578, 168 
N. W. 196 (1918) (inconsistent state law). See also Danielson v. 
Donmopray, 57 F. (2d) 565 (Wyo. 1932); Crook, Horner & Co. v. 
Old Point Comfort Hotel Co., 54 Fed. 604 (C. C. E. D. Va. 1893). 
See Ohio River Contract Co. v. Gordon, 244 U. S. 68, 72, 37 Sup. Ct. 
599, 61 L. ed. 997 (1917). See also (1929) 1 Rocky Mountain L. 
Rev. 272, as to applicability of municipal law to a National Park. A 
subsequently enacted state statute, however, may become effective 
if adopted by Congress. See Murray v. Joe Gerrick & Co., 291 U.S. 
315, 318, 54 Sup. Ct. 432, 78 L. ed. 821 (1934). While, according 
to the foregoing principles, the municipal laws of the state, governing 
property and property rights, continue in force, within the limitations 
referred to, the criminal laws cease to be in force in the ceded terri- 
tory. Chicago, R. I. & Pac. Ry. Co. v. McGlinn, supra. In re Ladd, 
supra. See also Fort Leavenworth Ry. Co. v. Lowe, supra (murder 
on reservation) ; Benson v. United States, 146 U. S. 325, 13 Sup. Ct. 
60, 36 L. ed. 991 (1892) (murder on reservation). Cf. Clay v. Kan- 
sas, 4 Kan. 49 (1866). 


On the other hand, where exclusive jurisdiction has not been ceded 
and the United States holds as mere proprietor, it seems that state 
criminal laws may apply to federal reservations. United States v. 
Tierney, Fed. Cas. No. 16,517 (C. C. S. D. Ohio 1864). People v. 
Godfrey, 17 Johns 225 (N. Y. 1819) ; Commonwealth v. Hutchinson, 
2 Pars. Eq. Cas. 384 (Pa. 1848). 
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Residence within a reservation under the exclusive jurisdiction of 
the federal government does not entitle the inhabitant to civil or 
political privileges, including the right to vote. Jn re Green, 5 Fed. 
145 (C. C. E. D. N. Y. 1880); Commonwealth v. Clary, supra; 
Opinion of the Judges, 1 Metc. 580 (Mass. 1841). 

The extent to which a state may exercise its taxing powers with 
regard to federal reservations would seem also to depend upon the 
extent of federal jurisdiction. See Surplus Trading Co. v. Cook, 
supra, at 656. Where the United States has obtained exclusive juris- 
diction under the Constitutional provision the state may not tax 
personal property within such reservation. Surplus Trading Co. v. 
Cook, supra; Concessions Co. v. Morris, 109 Wash. 46, 186 Pac. 655, 
(1919). Moreover, where the state has ceded exclusive jurisdiction 
and has reserved no power with respect to taxation, it may not 
thereafter impose a tax with respect to sales and deliveries of gasoline 
to a military “post exchange” located on the ceded land. Standard 
Oil Co. of California v. California, supra. Under such a cession, 
however, where the state has reserved the right, it may impose a 
tax on the property of a private corporation within the reservation. 
Fort Leavenworth Ry. Co. v. Lowe, supra. The ceded territory, of 
course, as government property, may not be taxed by the state. 
Brocklin v. Tennessee, 117 U. S. 151, 6 Sup. Ct. 670, 29 L. ed. 845 
(1886) ; Wisconsin C. Ry. Co. v. Price County, 133 U. S. 496, 10 
Sup. Ct. 341, 33 L. ed. 687 (1890). Nor may the state interfere 
with the federal use to which the land is put. Fort Leavenworth Ry. 
Co. v. Lowe, supra; WiILLouGHBY, op. cit. supra. The rule that 
public activities of the United States and of the states are free from 
taxation by the co-sovereignty was first laid down in McCulloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819). Thus a state 
may not tax sales of gasoline made to the United States, as for ex- 
ample, to the Coast Guard or a Veteran’s Hospital. Panhandle Oil 
Co. v. Mississippi, 277 U. S. 218, 48 Sup. Ct. 451, 72 L. ed. 857, 
(1928). See also Graves v. Texas Co., 298 U. S. 393, 56 Sup. Ct. 
818, 80 L. ed. 824 (1936). On the other hand, a tax on the sale of 
gasoline to a post exchange was upheld as a tax on the “withdrawal 
from storage” which took place without the reservation. Pan Amer- 
ican Petroleum Corp. v. Alabama, 67 F. (2d) 590 (C. C. A. 5th, 
1933). 

The court in the Pan American case held, as a matter of dictum, 
that a post exchange was not a government agency. This was the 
view of the state court in the decision overruled by Standard Oil Co. 
of California v. California, supra; People v. Standard Oil Co. of 
California, 218 Cal. 123, 22 P. (2d) 2 (1933). It has also been held 
that a post exchange is not a “department” of the government. 
Keane v. United States, 272 Fed. 577 (C. C. A. 4th, 1921). On the 
other hand, there is authority holding directly that a post exchange 
is an agency of the government. Dugan v. United States, 34 Ct. Cls. 
458 (1899) ; Woog v. United States, 48 Ct. Cls. 80 (1913). 

If it be conceded that Section 10 of the Hayden-Cartwright Act 
validity effects a partial waiver of the exclusive jurisdiction of the 
United States under its land laws. Op. Att’y Gen., Sept. 22, 1936. 
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There remains nevertheless to be determined the status of the post 
exchange and like agencies named in the Act. If it be decided that 
they are in fact agencies of the federal government, although the 
act has reference to sales made by them and not to them, does it 
not seem that the provisions of the Act make of them, in effect, 
agencies of the state? ms. S.C. 


CoNSTITUTIONAL LAw— Po.LiticaAL JURISDICTION — FEDERAL 
LANDS WITHIN STATES OR TERRITORIES—TAXATION—FEDERAL IN- 
STRUMENTALITIES — Motor VEHICLE FuEL Taxes — NATIONAL 
Parkxs.—The Secretary of the Interior requested an opinion of the 
Attorney General as to whether Section 10 of the Hayden-Cart- 
wright Act (Act of June 16, 1936; Public No. 686, 74th Congress ) 
authorizes the collection of State taxes on sales of gasoline and other 
motor fuels by concessioners operating within the limits of the 
national parks. Held, that the purpose of the federal government, 
as stated in the section concerned, is to permit the States, the Terri- 
tories, and the District of Columbia to levy taxes upon sales of motor 
vehicle fuels by or through the designated agencies located on United 
States military or other reservations when such fuels are not for 
the exclusive use of the United States; that national parks are 
“reservations” within both the letter and the spirit of the Act; and 
that concessioners selling motor vehicle fuels in the national parks, 
being within the contemplation of Section 10 of the Act, the States 
may levy taxes on sales of gasoline and other motor vehicle fuels 
by or through them when such fuels are not for the exclusive use 


of the United States. Op. Att’y Gen., Sept. 22, 1936: Taxation by 
States of Motor Vehicle Fuels Sold in National Parks, Vol. 38, Op. 
No. 60. 

For annotation dealing with same subject, see Annotation of Opin- 
ion of Attorney General of the United States, Sept. 21, 1936, supra, 
p. 248. Mm. &. 
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ADMINISTRATIVE LAw—DveE Process—BUILDING AND LOAN 
AssOCIATIONS—SUMMARY SEIZURE OF ASSETS BY STATE OFFICER.— 
A state statute authorized the building and loan commissioner to 
take possession of the assets of building and loan associations and 
retain them until liquidation or resumption of the business with 
the commissioner’s permission, whenever he should find, after an 
examination or report to him, that the association’s assets were 
impaired below the sum of its shares, investment certificates, and 
par value of its stock. Catir. Bipc. & Loan Act, § 13.11, Calif. 
Stat. 1931, p. 483 at 539. A statute also authorized applica- 
tion by such associations within 30 days to the superior court for 
an order citing the commissioner to show cause why an injunction 
should not be issued and the assets ordered surrendered. Jbid. 
§ 13.12, p. 540. Acting under this statute, the commissioner seized 
the plaintiff association’s assets. The statutory action was brought. 
Held, that the statute was not unconstitutional as a deprivation of 
property without due process of law, considering the need of close 
supervision of building and loan associations, and the statutory pro- 
vision for prompt judicial review of the commissioner’s action. North 
American Building-Loan Association v. Richardson, Building and 
Loan Commissioner, 56 P. (2d) 1221 (Calif. 1936). 

Courts generally have noted the similarity between the business 
of banking and that carried on by building and loan associations, and 
that the same considerations may require the exercise of the police 
power upon each. Hackler v. Farm & Home Savings & Loan Assn., 
6 F. Supp. 610 (W. D. Mo. 1934); Mechanics Building & Loan 
Assn. v. Coffman, 110 Ark. 269, 162 S. W. 1090 (1913); Richard- 
son, Commissioner v. Superior Court, 138 Cal. App. 389, 32 P. (2d) 
405 (1934); State ex rel. Porter v. Atkinson, 108 Fla. 325, 146 So. 
581 (1933); Brady v. Mattern, 125 Iowa 158, 100 N. W. 358 
(1904); Treigle v. Acme Homestead Assn., 181 La. 941, 160 So. 
637 (1935) ; Lowell Codperative Bank v. Coéperative Central Bank, 
287 Mass. 338, 191 N. E. 921 (1934); Krimke v. Guarantee Build- 
ing & Loan Assn. of Newark, 112 N. J. Law 317, 170 Atl. 637 
(1934) ; Newark Twenty-one Building & Loan Assn. v. Zukerberg, 
115 N. J. Eq. 579, 171 Atl. 804 (1934) ; State ex rel. Crabbe, Atty. 
Gen. v. Massillon Savings & Loan Co., 110 Ohio St. 320, 143 N. E. 
894 (1924); State ex rel. Bettman v. Court of Common Pleas, 124 
Ohio St. 269, 178 N. E. 258 (1931); Shaw v. Lone Star Building 
& Loan Assn., 123 Tex. 373, 71 S. W. (2d) 863 (1934); Union 
Savings & Investment Co. v. District Court, 44 Utah 397, 140 Pac. 
221 (1914); State v. Merrill, 83 Wash. 8, 144 Pac. 925 (1914). 

The point decided in the instant case has apparently been passed 
upon only once before, in simultaneous state and federal cases involv- 
ing the same set of facts. United States Building & Loan Assn. v. 
McClelland, 6 F. Supp. 299 (Colo. 1934); United States Building 
& Loan Assn. v. McClelland, 95 Colo. 292, 36 P. (2d) 164 (1934) ; 
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(1935) 7 Rocky Mr. L. Rev. 156. In these cases a similar Colorado 
statute, Colo. Lews 1933, p. 284 at 340, was upheld. The lack of 
cases directly in point probably arises from the relatively recent 
adoption of this type of statute, allowing summary action by a state 
officer to protect building and loan investors. The California act was 
passed in 1931, the Colorado act in 1933. Other recent statutes allow- 
ing some form of summary procedure have been passed by Florida, 
Acts 1933, ch. 15908, § 10, Comp. Gen. Laws 1934 Supp. § 6183 
(9); Illinois, Laws 1935, p. 570 at 593, § 38; Indiana, Burns ANN. 
Stat. 1935 Supp. tit. 18 ch. 3 §§ 18-301 to 18-306; Missouri, Laws 
1931, §§ 5626-5627, R. S. Mo. 1934 Supp. §§ 5626-5627; New Jer- 
sey, Laws 1933, ch. 258 §1 (g) p. 694, Comp. St. Supp. § 27-R 
(86) (g); Ohio, THrRocKkMorton’s ANN. Cope 1934 ed. § 687, Act 
of Feb. 27, 1933, and Utah, R. S. 1933 tit. 7 ch. 2 §§ 1-3. 

The older type of statute typically provided for judicial proceedings 
for revocation of charter or liquidation of the association, instituted 
by the state attorney general after notice by the building and loan 
commissioner or other designated officer to the delinquent associa- 
tion of charges of illegal practices, and failure of the association to 
‘ heed such notice. See, for example, statutes of Arkansas, Acts 1925, 
p. 619, §§ 12-13, Crawrorp’s & Mosss’ Dic. Supp. 1927, ch. 15 
§§ 750-l-m; Illinois, Laws 1919, p. 297 at 308, § 31, SmirH-Hurp 
R. S. 1933 ed. ch. 32 § 243, superseded by summary type statute, 
supra; Montana, Laws 1897, p. 238, § 18, Rev. Cope 1921 § 6368; 
Ohio, Gen. & Loc. Acts 1908, p. 528 at 534, § 39, superseded by sum- 
mary type statute, supra; Tennessee, Pub. Acts 1933, ch. 19 § 13, 
p. 12 at 20; Texas, Acts 1929 41st Leg. 2d C. S. p. 100, ch. 61 § 13, 
VeERNON’s Comp. Tex. St. Supp. 1928, art. 88la-13; and Utah, 
Comp. Laws 1907, §§ 399-400, superseded by summary type statute, 
supra. For a general survey of building and loan association disso- 
lution statutes, see Legis. (1935) 35 Cor. L. Rev. 265. 

In 1934 both the California and Missouri statutes were before the 
courts, but the constitutional issue was not raised. Yager v. Superior 
Court, 139 Cal. App. 84, 33 P. (2d) 451 (1934) (holding that Cali- 
fornia commissioner could take over assets in California of a Utah 
building and loan association) ; Hackler v. Farm & Home Savings 
& Loan Assn., supra. In the same year the New Jersey Court up- 
held an emergency statute, effective for three years, authorizing the 
commissioner of banking and insurance to appoint a conservator to 
take over the assets of a delinquent association “whenever it is essen- 
tial in the public interests.” Krimke v. Guarantee Building & Loan, 
Assn. of Newark, supra. The Texas court in 1934 sustained a statute 
authorizing summary annulment of a delinquent association’s certifi- 
cate of authority to do business. Shaw v. Lone Star Building & 
Loan Assn., supra. 

It has been common practice to provide similar summary controls 
over banking. A California bank statute with a seizure clause iden- 
tical with that involved in the instant case, DEERING’s GEN Laws 
1931 ed., Act 652 § 136, was sustained in State Savings & Commer- 
cial Bank v. Anderson, 165 Cal. 437, 132 Pac. 755, (1913), aff'd 238 
U. S. 611, 35 Sup. Ct. 792, 59 L. ed. 1488 (1915). Other summary 
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proceedings have been upheld. Title Guaranty & Surety Co. v. 
State of Idaho, 240 U. S. 136, 36 Sup. Ct. 345, 60 L. ed. 566 (1916) 
(closing of insolvent bank by commissioner) ; Bennett v. Wheatley, 
154 Ga. 591, 115 S. E. 83 (1922) (execution issued by superintend- 
ent of banks to collect assessment against stockholder) ; Coffin Bros. 
& Co. v. Bennett, 164 Ga. 350, 138 S. E. 670 (1927), aff'd 277 U. S. 
29, 48 Sup. Ct. 422, 72 L. ed. 768 (1928) (same); Davidson v. 
Citizens Bank of Fort Valley, 171 Ga. 81, 154 S. E. 775 (1930) 
(same). As to national banks, see, 19 Stat. 63 (1876), 12 U.S. C. 
§ 191 (1934), and 39 Star. 121 (1916), 12 U. S. C. § 192 (1934). 
The requirement of due process of law that there be opportunity 
for hearing before a final determination is adequately met by the pro- 
vision for injunction proceedings against the commissioner. Where 
the need for action is urgent, judicial review may be provided after 
summary administrative action. Louisville & Nashville R. R. Co. v. 
Schmidt, 177 U. S. 230, 20 Sup. Ct. 620, 44 L. ed. 747 (1900) ; 
Simon v. Craft, 182 U. S. 427, 215 Sup. Ct. 836, 45 L. ed. 1165 
(1901); State Savings & Commercial Bank v. Anderson, supra; 
see Grannis v. Ordean, 234 U. S. 385, 394, 34 Sup. Ct. 779, 783, 58 
L. ed. 1363 (1914) ; Dohany v. Rogers, 281 U. S. 362, 369, 50 Sup. 
Ct. 299, 302, 74 L. ed. 904 (1930); 3 WiLLoucHBy, Const. Law 
(2d ed. 1929) § 1144; cf. (1936) 5 Geo. Wasu. L. Rev. 135. 
R. R. B. 


BANKRUPTCY—CORPORATE REORGANIZATION—PROVABLE CLAIMS 
—INJUNCTIONS—BURDEN OF Proor.—Petitioner, administrator of 
the estate of deceased, had commenced an action at law under the Mer- 
chant Marine Act of 1920, alleging liability on the part of defendant 
corporation for its negligence causing death of deceased. Defendant 
filed a petition for reorganization under section 77B of the Bank- 
ruptcy Act. The court approved the petition and among other 
things enjoined the institution or prosecution of any suit against the 
debtor. Petitioner then applied for leave to prosecute his suit, assert- 
ing that he was entitled to a jury trial and that continuation of the 
action would not be a burden to the debtor because of its liability 
insurance. The court denied petitioner’s motion and the circuit court 
of appeals affirmed the decision. Held, that since the liquidation of 
the claim by jury trial would not be inconsistent with the pending 
corporate reorganization, the denial of petitioner’s application was an 
abuse of discretion. Foust v. Munson Steamship Lines, 57 Sup. Ct. 
90 (U. S. 1936). 

Under previous bankruptcy laws unliquidated damages arising 
purely ex delicto were not provable claims. Brown v. United Button 
Co., 149 Fed. 48 (C. C. A. 3d, 1906) (injury to property) ; Eberlein 
v. Deposit Co., 164 Wis. 242, 159 N. W. 553 (1916) (injury to per- 
son) ; In re Match Corporation, 69 F. (2d) 73 (C. C. A. 2d, 1934). 
A verdict would not render the claim provable. Jn re Ostrom, 185 
Fed. 988 (Minn. 1911). But cf. Surety Co. v. Marrotta, 287 U. S. 
513, 53 Sup. Ct. 260, 77 L. ed. 466 (1933). Under other sections 
than 77B as the act is now amended, unliquidated tort claims are still 
not provable. In re Gellman, 13 F. Supp. 643 (W. D. N. Y. 1936) ; 
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Buttrick v. Gardner, 169 Okla. 566, 37 P. (2d) 979 (1934). The 
test of provability of a claim under 77B in reorganization proceedings 
is actual existence of any valid claim. In re United Cigar Stores of 
America, 82 F. (2d) 247 (C. C. A. 2d, 1936); In re Grocery Co., 
12 F. Supp. 851 (E. D. N. Y. 1935). Unliquidated as well as liqui- 
dated claims are provided for, and the judge may order liquidation 
of them. In re Missouri Gas and Electric Co., 11 F. Supp. 434 (W. 
D. Mo. 1935). 

All provisions for injunctions in the Bankruptcy Act apply to and 
may be used in corporate reorganizations under 77B. In re Gas and 
Electric Co., 11 F. Supp. 359 (N. D. N. Y. 1935). Subd. c(10) of 
77B gives the judge additional power to stay suits. A federal court 
has power to restrain pending suits against the debtor. In re Pierce- 
Arrow Sales Corporation, 10 F. Supp. 776 (W. D. N. Y. 1935) 
(for the recovery of rents). This is true even though prior to the 
reorganization petition the corporation had promised that proceedings 
in the state court would remain status quo. In re Cloisters Bldg. 
Corporation 79 F. (2d) 694 (C. C. A. 7th, 1935). The power ex- 
tends to injunctions issued before the filing of the petition by the 
corporation. Friendly, Some Comments on the Corporate Reorgant- 
zations Act (1934) 48 Harv. L. Rev. 54, 55. The stay will not be 
modified to allow a creditor to proceed in a state court. In re United 
Textile Print Works, 12 F. Supp. 851 (E. D. N. Y. 1935). If the 
petitioner raises the question of his right to liquidate his claim by 
a jury trial, the stay will be modified, but the time permitted for filing 
the claim against the debtor will not be extended. Jn re Grocery Co., 
12 F. Supp. 851 (E. D. N. Y. 1935). Injunctions are not properly 
permitted when the debtor’s property is not directly affected, and a 
suit by a creditor against the debtor’s subsidiary should not be re- 
strained. In re Adolf Gobel, 12 F. Supp. 225 (E. D. N. Y. 1935). 
But cf. In re Theodore Elbert and Co.,77 F. (2d) 169 (C. C. A. 7th, 
1935). If the prior action is well on its way and may be speedily 
determined, it should be allowed to continue. In re Sentinel Oil Co., 
12 F. Supp. 294 (S. D. Cal. 1935) (action for trespass). Surety 
cases present a problem analogous to the one in the principal case 
as there, too, the purpose of the suit is to charge a third party. The 
practice of bankruptcy courts in these cases is to allow the state court 
to procede to a special judgment against the bankrupt corporation 
with a perpetual stay of execution. Note (1936) 22 Va. L. Rev. 951. 

Although the petitioner asking that the stay be modified is the 
moving party, because of facts peculiarly within the knowledge of the 
debtor, the burden of going forward with the evidence may be on the 
bankrupt corporation. Proof of suppression of facts material to an 
understanding of the equities involved by the party to whom the 
injunction has been granted is strong ground for its dissolution. 
2 Hicu Injunctions (4th ed. 1905) 1474. This is in harmony 
with the general rules of evidence. Parties producing weaker evi- 
dence when stronger might have been produced are open to the suspi- 
cion that the stronger evidence would have been to their prejudice. 
Runkle v. Burnham, 153 U. S. 216, 14 Sup. Ct. 837, 38 L. ed. 694 
(1894). Where evidence to prove a fact is chiefly within a person’s 
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control, he has the burden to produce such evidence although he has 
not the general burden of proof. Price v. Haney, 164 So. 590 (Miss. 
1935). It would seem that the use of this principle in injunctions 
differs only in that the suppression of evidence took place before the 
motion for modification. E. G. H 


BANKRUPTCY—TAXES—DEBTS—PRIORITY OF CLAIMS OF GOVERN- 
MENTS FoR TAXES AGAINST EsTaTE OF BANKRUPT—CONSTRUCTION 
oF SECTIONS 644 AND 648 OF THE BANKRUPTCY Act.—The estate of 
bankrupt was indebted to Missouri and to the city of St. Louis for 
unpaid gasoline taxes and was insufficient to pay the levies of both in 
full. The Bankruptcy Act § 64a, 11 USC § 104a (1934), declares 
that taxes due the United States, state, county, district, or municipal- 
ity shall be paid by the trustee in the order of priority over general 
claims named in section 64b, 11 USC § 104b (1934), paragraph 6 
of which places such taxes in sixth place. Seventh place in priority 
of payment by the same section, paragraph 7, is given to debts due to 
a person who by the laws of the state is entitled to priority. Missouri 
claimed that the taxes due the state were debts and had been given 
preference by state statute, so should be given priority over claims 
of St. Louis for unpaid taxes. Held, that the claims of the state are 
not entitled to priority under paragraph 7, since, although the taxes 
may be debts, they are specifically mentioned as taxes in paragraph 6, 
so are not included in the “debts” referred to in paragraph 7. The 
paragraph specifically mentioning the taxes should prevail over the 
general provision of paragraph 7 referring to debts, and Missouri and 
St. Louis should share ratably in the available assets of the bankrupt. 
Missouri v. Ross, 4 U. S. Law Week 231 (U. S. 1926). 

The courts have recognized that Congress intended to give the 
various governing units a pro rata right to share in the assets of a 
bankrupt in their claims for unpaid taxes since all have an equal right 
to their revenues. In re A. J. Waterman Manufacturing Co., 291 
Fed. 589 (Me. 1923); In re A. E. Fountain, Inc., 295 Fed. 873 
(S. D. N. Y. 1924); see In re Wyley Co., 292 Fed. 900, 902 (N. D. 
Ga. 1923) ; New Jersey v. Anderson, 203 U. S. 483, 489, 27 Sup. Ct. 
137, 139, 51 L. ed. 284, 287 (1923). This equality among the govern- 
ing and taxing units has been disturbed when one unit has been given 
a statutory lien for unpaid taxes. In re Jessup Coal Co., Ltd., 7 F. 
Supp. 603 (M. D. Pa. 1934). 

Missouri v. Ross, supra, represents an unsuccessful attempt by a 
state to gain priority over a municipality where the tax liens for un- 
paid taxes are equal by declaring taxes due the state debts to which the 
state has attached a statutory preference in its own favor. Although 
taxes are not technically debts because not founded upon contract or 
consent, they have been declared debts within the meaning of the 
Bankruptcy Act. See Lane County v. Oregon, 7 Wall. 71, 81, 19 
L. ed. 101, 106, (U. S. 1869) ; Meriwether v. Garrett, 102 U. S. 472 
at 513, 26 L. ed. 197 at 205 (1880) (distinctions between debts and 
taxes); Kaw Boiler Works v. Schull, 230 Fed. 587 (C. C. A. 8th, 
1916) ; see In re Sherwoods, Inc., 210 Fed. 754 at 758 (C. C. A. 2d, 
1913) (taxes as debts within the Bankruptcy Act). R.A. S. 
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CoNSTITUTIONAL LAW—EQUAL PROTECTION OF THE LAWS—VAL- 
IDITY OF DIscRIMINATORY GRADUATED TAX OF CHAIN StToRES.—An 
Iowa statute provided for an annual license or occupation tax imposed 
on every person conducting a business by a system of chain stores. 
One part of the act provided for a tax graduated on the basis of the 
number of stores in the system. This rate varied from $5.00 per 
store for a chain of not in excess of ten stores to $155.00 for each 
store in excess of fifty. Another part of the act provided for a tax 
graduated on the basis of the combined gross receipts of all the 
stores within the state under a single ownership, control, or manage- 
ment. This tax ranged from a low of five-hundredths of one per cent 
of gross receipts for chains having sales of less than $50,000 per year 
to a high of from six to ten per cent of gross receipts for chains hav- 
ing sales in excess of $9,000,000 per year. Petitioner obtained a 
permanent injunction in the District Court for the Southern District 
of Iowa against the enforcement of that part of the act which pro- 
vided for a tax graduated according to gross receipts. Held, that 
the decision below be affirmed upon the authority of Stewart Dry 
Goods Co. v. Lewis, 294 U.S. 550, 55 Sup. Ct. 525, 79 L. ed. 1054 
(1935). Justices Brandeis and Cardozo dissenting. John K. Valen- 
tine, Etc. v. Great Atlantic & Pacific Tea Company, United States 
Supreme Court Docket No. 13, November 9, 1936. 

For analysis of Stewart Dry Goods Co. v. Lewis, supra, and 
other leading chain store taxation cases see Note (1936) 4 Geo. 
Wasu. L. Rev. 335. W. E. U. 


CoNSTITUTIONAL LAw—V AMENDMENT—COLLECTIVE BARGAIN- 
ING—MANDATORY INJUNCTION—AMENDED RAILROAD LABoR ACT 
oF 1934.—In accordance with the terms of the Railroad Labor Act, 
as amended by the Act of June 21, 1934, 48 Star. 1185, 45 U. S. C. 
§ 151 et seq. (1934), the National Mediation Board conducted an 
election among the employees of the mechanical department of the 
Virginia Railway to select a collective bargaining representative. The 
Company refused to treat with the representative selected by the 
employees and certified by the Board, and by means of personal inter- 
views, posted bulletins and the circulation of a pamphlet sought to 
influence its employees against participation in union activities. Suit 
was instituted by the union to require the Company to treat with 
the certified collective bargaining representative and to enjoin the 
Company from interfering or attempting to influence the employees 
in their selection of representatives. There was some dispute as to 
the extent of the power of Congress over interstate commerce; also 
as to whether the election was properly conducted. Held, that em- 
ployees are entitled to engage in union activity without interference 
from the employer and that the employer is under a legally binding 
duty to treat with the representatives of an employee group. Injunc- 
tion granted restraining the interference ; mandatory injunction grant- 
ed requiring the employer to treat with the union. Virginian Rail- 
way Co. v. Federation, 84 F. (2d) 641 (C. C. A. 4th, 1936), aff’g. 
11 F. Supp. 621 (E. D. Va. 1935). 

This case, now on the docket of the Supreme Court, is the first 
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judicial test of the 1934 amended Railroad Labor Act. This Act 
represented an effort to bridge the gap between the concepts of 
freedom of contract of the employer and the right of labor to organize. 
Assuming the interstate character of the business and the proper cer- 
tification of the employee representatives, the sole remaining query 
becomes whether an employer, under the V Amendment, may be 
required by mandatory injunction to bargain with an employee repre- 
sentative. 

An employer’s right to contract with whomsoever he pleases about 
whatever he pleases so long as he does not run afoul the police power, 
has been reiterated in a long line of uniformly criticized decisions. 
Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 
(1908); Dorchy v. Kansas, 264 U. S. 286, 44 Sup. Ct. 323, 68 L. 
ed. 686 (1924) ; Tipaldo v. Morehead, 56 Sup. Ct. 918, 80 L. ed. 921 
(U. S. 1936); Hand, Due Process of Law and the 8 Hour Day 
(1908) 21 Harv. L. Rev. 495; Pound, Liberty of Contract (1909) 
18 YaLe L. J. 454; Powell, Liberty of Contract and Labor (1918) 
33 Por. Scr. QO. 396; Note (1933) 2 Geo. Wasu. L. Rev. 86; Note 
(1934) 3 id. at 51. Likewise, by legislation and decision the right 
of the employee to organize without interference from the employer, 
has been repeatedly affirmed. American Steel Foundries v. Tri City, 
etc., 257 U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 (1921) (vacating 
in part an anti-labor injunction against picketing) ; Texas & N. O. R. 
Co. v. Brotherhood, 281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 
(1930); Myers v. Louisiana & A. Ry. Co., 7 F. Supp. 92 (W. D. La., 
1933) ; Clayton Act, 38 Stat. 730 (1914), 15 U. S.C. § 12 (1934) ; 
Norris-LaGuardia Act, 47 Stat. 70 (1932), 29 U. S. C. §101 
(1934) ; National Labor Relations Act, 49 Stat. 449 (1935), 29 U. 
S. C. Supp. IT § 151 (1936). The expression by Congress and by the 
courts of “pious hopes” and courteous suggestions to the effect 
that capital and labor should bargain together in joint repudia- 
tion of unsocial self-interest, failed to close the gap between these 
two fundamentally opposite concepts. Penn. R. R. v. Labor Board, 
261 U. S. 72, 43 Sup. Ct. 278, 67 L. ed. 536 (1923); Penn. Fed. 
v. Penn. R. R. Co., 267 U. S. 203, 45 Sup. Ct. 307, 69 L. ed. 574 
(1925); Malone v. Gardner, 62 F. (2d) 15 (C. C. A. 4th, 1933). 
Legal machinery was necessary to bring capital and labor together. 
The amended Railroad Labor Act was intended to accomplish this 
purpose. It declared that the employer “shall treat with the collective 
bargaining representatives certified by the Board.” §152 (9). The 
defendant company argues that if this section is obligatory it is in 
substance a requirement of compulsory arbitration and constitutes an 
invasion of the company’s liberty of contract. The court dismisses 
this argument without the citation of cases, flimsily distinguishing 
between the requirement of “treating with” the employee representa- 
tives and the requirement of making a specific contract. But the 
requirement to “treat with” is a mere nullity unless an agreement 
results. That Congress intended an agreement to result is apparent 
from the decisions under Section 7 (a) of the N.I.R.A. and from an 
examination of the House Report on the National Labor Relations 
Act, which in explicit terms defined and restricted the range of 
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subject-matter for collective bargaining discussions and the penalties 
for failure to reach an agreement. Jn the Matter of Houde Engineer- 
ing Corporation, DECISIONS OF NATIONAL LaBor RELATIONS Boar, 
I, 35 (1934); In the Matter of Eagle Rubber Co., id. 155, 157; In 
the Matter of Nat'l Aniline & Chemical Co., id. 114, 116; H. R. Rep. 
No. 1147, 74th Cong. Ist Sess. “It (Section 7 (a) ) was not enacted 
to promote discussions. Such an anemic purpose was foreign to the 
recovery act. It was enacted to promote the making of collective 
agreements covering terms of employment for definite periods.” 
Houde Engineering Co., supra. The assumption by the court in its 
discussion of the V Amendment that the act means less than this is at 
variance with the court’s earlier analysis of the section as imposing 
a legally binding duty upon the employer to arbitrate labor disputes. 
The amended Railroad Labor Act was cast in the same mold as other 
New Deal labor legislation. It is submitted, therefore, that the line 
of cases of which the Adair is the progenitor may be an obstacle 
which the court in the instant case does not sufficiently anticipate. 
Nevertheless, in view of the habitually lenient attitude of the courts 
toward regulation of the affairs of railroads, In Re Debs, 158 U. S. 
564, 15 Sup. Ct. 900; 39 L. ed. 1092 (1895); Wilson v. New, 243 
U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917) (4 judges dissenting 
and citing Adair case), and in view of the existence of the technical 
distinction between negotiation for the purpose of making a contract 
and the actual making of a contract, the decision of the Circuit Court 
may be upheld. It may be a case of permitting a horse to be led to 
water, so long as he isn’t made to drink. W. W. 


CoNSTITUTIONAL LAW—INTERSTATE COMMERCE—DUE Process— 
DELEGATION OF PowER—LABEL PROvVISIONS—PRISON-MapDE Goons. 
—The Ashhurst-Sumners Act, 49 Stat. 494 (1935), 49 U. S. C. 
§§ 61-64 (1935), makes it unlawful knowingly to transport in inter- 
state or foreign commerce goods made by convict labor into any state 
where the goods are intended to be received, possessed, sold, or used 
in violation of its laws, and provides that packages containing convict- 
made goods must be plainly labeled so as to show the names and ad- 
dresses of the shipper and consignee, the nature of the contents, and 
the name and location of the penal or reformatory institution where 
produced. Under this Act a railroad refused to accept certain prison- 
made goods which goods were both consigned to states where the 
sale of such goods was forbidden and not labeled as required by the 
Act. The shipper brought this suit for a mandatory injunction to 
compel the Railroad to accept the goods on the ground the Act relied 
upon was unconstitutional. Held, that the Act is a valid exercise of 
the interstate commerce power, there is no violation of due process, 
no unlawful delegation, and the label provision was reasonable and 
appropriate for the carrying out of the prohibition. Kentucky Whip 
and Collar Co. v. Illinois Central R. Co., 4 U. S. Law Week 485 
(Jan. 5, 1937). 


For a discussion of the reasons and authorities adopted by the 


court, except the label provision which is discussed in this note, see 
the Note (1936) 5 Gro. Wasu. L. Rev. 100. The label provision 
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was reasonable and appropriate for the carrying out of the Act. 
Freeman v. United States, 239 U. S. 117, 36 Sup. Ct. 32, 60 L. ed. 
172 (1915); Seven Cases v. United States, 239 U. S. 510, 36 Sup. 
Ct. 190, 60 L. ed. 411 (1915); Weeks v. United States, 245 U. S. 
618, 38 Sup. Ct. 219, 62 L. ed. 513 (1917). Requiring all convict- 
made goods to be labeled regardless of their destination, could rea- 
sonably be deemed necessary to accomplish the legitimate purposes 
of the Act. Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 47 L. 
ed. 323 (1902); New York ex rel. Silz v. Hesterburg, 211 U. S. 
31, 29 Sup. Ct. 10, 53 L. ed. 75 (1908) ; Purity Extract Co. v. Lynch, 
226 U. S. 192, 33 Sup. Ct. 44, 57 L. ed. 184 (1912); Everard’s 
Breweries v. Day, 265 U. S. 545, 44 Sup. Ct. 628, 68 L. ed. 1174 
(1923); Norman v. B. & O. Railroad Co., 294 U. S. 240, 311, 55 
Sup. Ct. 407, 79 L. ed. 885 (1935) in which case the court said: 
“We may inquire whether its (Congress’) action is arbitrary or ca- 
pricious that is, whether it has reasonable relation to a legitimate 
end. If it is an appropriate means to such an end, the decisions of 
the Congress as to the degree of the necessity for the adoption of that 
means is final.” Cae 







ConsTITUTIONAL Law—Minimum Wace LEGISLATION—COoN- 
STRUCTION OF STATUTES.—Art. II, Sec. 34 of the Constitution of 
Ohio provides that “Laws may be passed fixing and regulating the 
hours of labor, establishing a minimum wage . . . and no other pro- 
vision of the Constitution shall impair or limit this power.” By a law 
approved on June 30, 1933, Ohio Session Laws 1933, pp. 502-510, 
the Ohio Legislature authorized the setting up of a minimum wage 
division in the State Department of Industrial Relations and pro- 
vided for the establishment and enforcement of minimum fair wages 
for women and minors.” On January 14, 1936, a bill was filed 
in the U. S. District Court for the Southern District of Ohio asking 
that the Director of Industrial Relations and the Superintendent of 
Minimum Wage of the State of Ohio be enjoined from enforcing the 
law. Held, that the only question involved was whether the Ohio 
Minimum Wage Statute was distinguishable from other minimum 
wage statutes heretofore declared unconstitutional by the U. S. Su- 
preme Court in Adkins v. Children’s Hospital, 261 U.S. 525, 43 Sup. 
Ct. 394, 67 L. ed. 785 (1923) and Morehead v. People ex rel Tipaldo, 
298 U. S. 587, 56 Sup. Ct. 918, 80 L. ed (Adv. op.) 921 (U. S. 
1936); that the statute was so distinguishable in the opinion of 
the court in that it provided for a minimum fair wage based only 
on the “reasonable value of the services rendered” instead of a wage 
based wholly or partially on the cost of living as did the statutes con- 
sidered in those cases; therefore, it was constitutional. Walker v. 
Chapman, No. 1170 decided Nov. 20, 1936, in the U. S. Dist Ct. 
for the Southern District of Ohio. 

By taking this narrow view of the case the court avoided any 
discussion of the contentions raised by the petitioner as to freedom 
of contract, equal protection of the law, and due process. 

The question whether it is within the power of the State to require 
employers to pay a wage commensurate with the value of the service 
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rendered, which was left open by the decision in Morehead v. Tipaldo, 
supra, has been answered temporarily at least in the affirmative by 
the principal case. See Note (1936) 5 Geo. Wasn. L. Rev. 122. 
This decision is in striking contrast to the one in which the New 
York Court of Appeals declared a similar statute in that state uncon- 
stitutional. People, ex rel, Tipaldo v. Morehead, 270 N. Y. 233, 
200 N. E. 799 (1936). Except for the first paragraph of the New 
York statute and the last paragraph of the Ohio one, the two laws 
are practically identical and the paragraphs wherein they differ had 
no bearing on either court’s construction of the statutes so far as the 
opinions indicate. These opposing decisions emphasize the fact that 
the statutes are not happily worded. O. L. M. 


FEDERAL JURISDICTION — ConForMITy Act — Process — Com- 
MENCEMENT OF Suit By Notice oF MorTion FOR JUDGMENT.—Sec- 
tion 6046 of the Virginia Code (1919) provides that, “Any person 
entitled to maintain an action at law may, in lieu of such action at 
law, proceed by motion.” Respondent, receiver for a national bank, 
gave notice of motion that he would apply for judgment in the Fed- 
eral District Court for the Eastern District of Virginia against the 
petitioners, shareholders in the bank, in the amount of the par value 
of their shares, for which amount they had been charged in assess- 
ment by the Comptroller of Currency. The notice which was signed 
by the receiver and served upon petitioners by the marshal, neither 
issued out of the court, nor bore the court seal, and was not signed by 
the clerk. The Conformity Act, 17 Stat. 197 (1872), 28 U. S.C. 
§ 724 (1934), requires that, “The practice, pleadings, and forms and 
modes of proceeding in civil causes, other than equity and admiralty 
causes, in the district courts, shall conform as near as may be, to the 
practice, pleadings, and forms and modes of proceeding existing at the 
time in like causes in the courts of record of the State within which 
such district courts are held, any rule of court to the contrary not- 
withstanding.” Petitioners objected that the “process” was unavail- 
ing to bring them into court relying on 1 Stat. 275 (1792), 28 
U. S. C. §721 (1934) “All writs and processes issuing from the 
courts of the United States shall be under the seal of the court from 
which they issue and shall be signed by the clerk thereof . . .” 
They further objected that the use of the notice of motion as a sub- 
stitute for a summons is forbidden by Rule 14 of the District Court. 
Held, that this is a matter of practice obtaining in the state which 
must be followed by the Federal Court and its use is prohibited 
neither by § 721, nor Rule 14. Chisholm v. Gilmer, 57 Sup. Ct. 65 
(U. S. 1936). 

The obvious purpose of the Conformity Act was to effectuate, in 
law cases, a uniformity in the law of procedure in the federal and 
state courts in the same locality, and to avoid unnecessary study by 
practitioners of two distinct systems of remedial law. Nudd v. 
Burrows, 91 U. S. 426, 23 L. ed. 286 (1875). In the application of 
the statute there is a broad discretionary power, inhering in the 
words, “as near as may be.” There have been engrafted on the rule 
numerous exceptions, in addition to those expressed in the act, and 
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it has been asserted that the act has failed its purpose. Note (1927) 
36 Yate L. J. 853. The requirement of the statute, though to a 
large extent mandatory, is to some extent only directory and advi- 
sory. Indianapolis, etc. R. R. Co. v. Horst, 93 U. S. 291, 23 L. ed. 
898 (1876). 

The act empowers the court to reject any subordinate provisions 
of state statutes, which, in its judgment, tend to defeat the ends of 
justice. Southern Oil Corporation v. Waggoner, 276 Fed. 487 
(C. C. A. 5th, 1921), cert. den., 258 U. S. 626, 42 Sup. Ct. 382, 66 L. 
ed. 798 (1922); cf. Wall v. Chesapeake & O. Ry. Co., 95 Fed. 398 
(C. C. A. 7th, 1899) (Refusal to extend provision for uniformity to 
modes of procedure established by judicial interpretation of common 
law). Necessity for this discretionary power was well stated in 
Mexican Central Railway v. Pinkney, 149 U.S. 194, 207, 13 Sup. Ct 
859, 865, 37 L. ed. 699, 704 (1893), “These words (as near as may 
be) imply that, in certain cases, it would not be practicable, without 
injustice or inconvenience, to conform literally to the entire practice 
prescribed for its own courts by a State in which Federal courts may 
be sitting.” 

As indicated in the opinion of the court in the present case, the 
remedy by motion had almost superseded the common law forms of 
action in the state courts of Virginia. Millar, Three American Ven- 
tures in Summary Civil Procedure (1928) 38 Yate L. J. 193. Fur- 
thermore, it had gained, since the decision by Judge McDowell in Leas 
& McVitty v. Merriman, 132 Fed. 510 (C. C. W. D. Va. 1904), wide- 
spread usage in the federal courts of that state. Eley v. Gamble, 
75 F. (2d) 171 (C. C. A. 4th, 1935). 

The mode of service of process in a suit is within the categories 
named in the Conformity Act. Amy v. Watertown. (No. 1), 130 
U. S. 301, 9 Sup. Ct. 530, 32 L. ed. 946 (1889). Analogously, 
whether this shall be altered by the use of a notice of motion for 
judgment would seem to present a question of practice or procedure. 

Section 34 of the Judiciary Act of 1789, 1 Stat. 92 (1789), 28 
U. S. C. §725 (1934), which made the laws of the states rules of 
decision, contained an express exception, “where the Constitution, 
treaties or statutes of the United States otherwise require or pro- 
vide.” In Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. ed. 
1117 (1885), Mr. Justice Miller reasoned by analogy that the Con- 
formity Act of 1872 “contemplates the same exception by requiring 
the courts to conform to State practice as near as may be.” This 
creation of an exception by judicial decision was subsequently ap- 
proved in Whitford v. Clark County, 119 U. S. 522, 7 Sup. Ct. 306, 
30 L. ed. 500 (1886) and in Southern Pacific Company v. Denton, 
146 U. S. 202, 13 Sup. Ct. 44, 36 L. ed. 942 (1892). 

If, then, § 721, supra, applies to the “notice,” the petitioners’ objec- 
tion should have been sustained. Is the “notice” properly either a 
“writ” or a “process” within the meaning of the statute? Generally, 
a writ is an order, running in the name of the sovereign, issuing out 
of a court, usually under its seal and duly attested, and directed to 
someone, commanding or prohibiting the doing of an act. Watson v. 
Keystone Iron Works Co., 70 Kan. 43, 74 Pac. 269 (1903); cf. 
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Rapin, ANGLO-AMERICAN LecGaL History (1936) c. 15. The term, 
“process,” in its broader sense, probably embraces “writs,” and all 
other acts of the court from the beginning of the proceeding to the 
end. Whether the term be used in a broad or narrow sense, it is an 
act of the court. 21 R. C. L. 1261. 

Section 721 is limited in its application to those writs and processes 
“issuing from the courts of the United States.” It would seem that 
the Virginia notice of motion is neither a writ nor a process, and 
certainly it does not “issue” from the court. Leas & McVitty v. 
Merriman, supra; Eley v. Gamble, supra; cf. In re Condemnation 
Suits by the United States, 234 Fed. 443 (E. D. Tenn. 1916); Wile 
v. Cohn, 63 Fed. 759 (C. C. S. D. Iowa 1894), aff'd, Wile v. Farm- 
ers’ State Bank of Charter Oak, 70 Fed. 138 (C. C. A. 8th, 1895). 
But cf. Middleton Paper Co. v. Rock River Paper Co., 19 Fed. 252 
(C. C. W. D. Wis. 1884); Peaslee v. Haberstro, Fed. Cas. No. 
10,884 (C. C. N. D. N. Y. 1879); Dwight v. Merritt, 4 Fed. 614 
(C. C. S. D. N. Y. 1880). In the last two of the above cited cases, 
the federal courts in New York committed themselves to the proposi- 
tion that the New York form of summons is within § 721, supra. 
This rule, the court in the instant case refused to approve, in so far 
as it had been held to extend “to notices and forms of process not 
issuing from a court.” Also, the court wisely, it would seem, would 
not define “process” as used in the statute, saying, “It may take on 
varying shades of meaning in varying surroundings.” 

Objection that the use of the notice as a substitute for a summons 
is forbidden by a court rule is clearly contrary to the express man- 
date of the Conformity Act, “any rule of court to the contrary 
notwithstanding.” 

Any adverse criticism of the decision will probably be based on an 
argument that it is unduly technical. Although it may be demon- 
strated that the reasoning of the opinion is sound and logical, such 
a criticism might be summarily disposed of by pointing out that the 
petitioners’ objections were equally technical. Leas & McVitty v. 
Merriman, supra. The decision is a forward step and consonant with 
the modern trend toward simplification of procedure. Its effect is to 
promote the salutary purpose of the Conformity Act. B. A. F., Jr. 


GOVERNMENT CoRPORATIONS—HoME Owners’ Loan Corpora- 
TION—GARNISHMENT—CONGRESSIONAL INTENT.—Plaintiff recov- 
ered a judgment against an employee of the Home Owners’ Loan 
Corporation, and execution, issued against the employee, was levied 
on the Home Owners’ Loan Corporation seeking to reach any salary 
that might be owing to the employee. The Home Owners’ Loan 
Corporation filed a plea, setting up that as an instrumentality of the 
United States it was not subject to garnishment for the debts of its 
employees. The plea was overruled and a conditional judgment was 
entered against the Corporation, whereupon the Corporation appealed 
to the Supreme Court of Tennessee. Held, (1) that the Home 
Owners’ Loan Corporation is an instrumentality of the United States ; 
(2) that whether or not an instrumentality of the United States is 
subject to suit and judicial process and the extent to which it is 
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answerable is a question of congressional intention; and (3) that 
the Home Owners’ Loan Act discloses neither an express nor implied 
intention to subject the Home Owners’ Loan Corporation to garnish- 
ment. Home Owners’ Loan Corporation v. Hardie & Caudle, Su- 
preme Court of Tennessee, memorandum opinion filed July 6, 1936. 

For an opinion contra to the instant case see Gill v. Reese, 4 N. E. 
(2d) 273 (Ohio 1936). 

Section 4(a) of the Home Owners’ Loan Act provides: “The 
Board (FHLBB) is hereby authorized and directed to create a cor- 
poration to be known as the Home Owners’ Loan Corporation, which 
shall be an instrumentality of the United States, which shall have 
authority to sue and to be sued in any court of competent jurisdiction, 
Federal or State . . .” 48 Strat. 129, 12 U. S. C. § 1463(a) 
(1934). 

Inasmuch as the statute expressly makes the Home Owners’ Loan 
Corporation an instrumentality of the United States, the only judicial 
question that remains is whether or not the Corporation, as such, is 
an appropriate means for the execution of a federal function. Mc- 
Culloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); 
Osborn v. Bank of the United States, 9 Wheat. 738, 6 L. ed. 204 
(U. S. 1824); Smith v. Kansas City Title and Trust Company, 255 
U. S. 180, 41 Sup. Ct. 243, 65 L. ed. 577 (1921). 

In contrast to the approach adopted in most state jurisdictions, the 
federal courts treat the question of the status of a federal instrumen- 
tality with respect to immunities as a problem of congressional intent, 
regardless of the creation of a separate entity by incorporation. 
McCarthy v. U. S. Shipping Board Emergency Fleet Corporation, 
53 F. (2d) 923 (App. D. C., 1931), cert den., 285 U. S. 547; Com- 
monwealth Finance Corporation v. Landis, 261 Fed. 440 (E. D. Pa. 
1919); North Dakota-Montana Wheat Growers’ Association v. U. 
S., 66 F. (2d) 573 (C. C. A. 8th, 1933), cert den., 291 U. S. 672 
(1934) ; Federal Land Bank v. Priddy, 295 U. S. 229, 55 Sup. Ct. 
705, 79 L. ed. 1408 (1935); McIntire, Government Corporations as 
Administrative Agencies: An Approach (1936) 4 Geo. Wasu. L. 
Rev. 161, 203; Borchard, Government Liability in Tort (1924) 34 
Yate L, J. 1, 22; cf. Gross v. The Kentucky Board of Managers, 
105 Ky. 840, 49 S. W. 458 (1899). 

“Whether Federal agencies are subject to suit, and, if so, the 
extent to which they are amenable to judicial process, is a question 
of congressional intent.” Federal Land Bank v. Priddy, supra. In 
that case it was held that a Federal Land Bank doing business in the 
State of Arkansas was subject to the foreign attachment laws of 
that state in favor of a private creditor. In reaching that conclusion 
the court construed Section 4 of the Federal Farm Loan Act, 39 
Stat. 363 (1936), 12 U. S. C. § 676 (1934), which provides that 
Federal Land Banks shall have power “to sue and be sued, complain, 
interplead, and defend, in any court of law and equity, as fuliy as nat- 
ural persons,” as broad enough to include foreign attachment proceed- 
ings. The court indicates, however, that it does not consider the lan- 
guage used in Section 4(a) of the Home Owners’ Loan Act. supra, as 
eens that used in Section 4 of the Federal Farm Loan Act. In the 
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opinion it is stated that “in prescribing liability to suit, the qualifying 
phrase ‘as fully as natural persons’ is not . . . usual in those (acts) 
creating corporations to perform federal functions,” and reference is 
made in a footnote to “the acts creating . . . the Home Owners’ 
Loan Corporation.” 

The phrase authorizing the Home Owners’ Loan Corporation to 
sue and to be sued was inserted into the Home Owners’ Loan Act 
by way of an amendment to the amendment of the Senate Committee. 
The only discussion in regard thereto is the following statement 
made by the Senator who offered the amendment: “. . . the pur- 
pose of that amendment, of course, must be obvious. There is no 
provision in the bill now authorizing this corporation to sue in any 
court where there is failure to meet the conditions of a mortgage obli- 
gation, nor is there any provision authorizing any one who has a 
claim against the corporation to bring suit against it. The amend- 
ment is to correct that oversight.” 77 Conc. Rec. 4986 (1933). In 
ascertaining the intent of Congress the Supreme Court of the United 
States could look to the mode in which the amendatory words were 
introduced, as shown by the Congressional Record. Blake v. Na- 
tional City Bank of N. Y., 90 U. S. 307, 23 L. ed. 119 (1874). But 
it is doubtful whether the court would consider the statement quoted 
above inasmuch as it is not a statement “made by the committee 
chairman in charge of” the bill. U. S. v. St. Paul, Etc., Railway 
Company, 247 U. S. 310, 38 Sup. Ct. 525, 62 L. ed. 1130 (1917). 
See Note (1931) 70 A. L. R. 5, 26; and Note (1937) 5 Geo. Wasu. 
L. Rev. 235. 

No citation of authority is needed for the proposition that power 
to sue and to be sued is one of the essential attributes of a corpora- 
tion and is necessary to the proper conduct of its business. This act 
was manifestly recognized by Congress when it expressly authorized 
the Home Owners’ Loan Corporation to sue and to be sued. Keep- 
ing in mind that a statute waiving sovereign immunity from suit 
must be strictly construed, U. S. v. Michel, 282 U. S. 656, 51 Sup. Ct. 
284, 75 L. ed. 598 (1931), it can well be argued that Congress did 
not intend, when it authorized the Home Owners’ Loan Corporation 
to sue and to be sued, thereby to submit it to garnishment in cases 
involving solely the rights and liabilities of other parties. 

The Supreme Court of Tenessee in the principal case based its 
decision on the line of reasoning outlined above, holding that “the 
Home Owners’ Loan Act disclosed neither an express nor implied 
intention to subject the Home Owners’ Loan Corporation to garnish- 
ment.” In Gill v. Reese, infra, the court states that while the Home 
Owners’ Loan Corporation has the characteristics of a public enter- 
prise, “yet the acts have been authorized by Congress itself to be 
performed by and through the arm of a private corporation rather 
than by means of the exercise of power by a government officer or 
the legislative body itself,” and holds that as a private corporation 
it falls within the term “person” in the Ohio garnishment statute, 
that it is subject to the service of process thereunder, and that public 
policy does not forbid the application of the statute to it. The court 
made no reference in its opinion to the Priddy case. 
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Whether the Home Owners’ Loan Corporation comes within a 
garnishment statute is a state question and the decision of the highest 
state court thereon would not be open for review by the Supreme 
Court of the United States. Federal Land Bank v. Priddy, supra; 
Legget v. Federal Land Bank of Columbia, 204 N. C. 151, 167 S. E. 
557 (1933). See Note (1935) 3 Geo. Wasu. L. Rev. 396. But 
whether the Home Owners’ Loan Corporation is exempt from gar- 
nishment “because it is a federal agency or instrumentality which 
Congress has not expressly subjected to judicial process” is the deter- 
mining question. Federal Land Bank v. Priddy, supra. G. E.G. 


GOVERNMENT CORPORATIONS — HOME Owners’ Loan Corpora- 
TION—GARNISH MENT—CONGRESSIONAL INTENT.—Plaintiff, having 
recovered a judgment against defendant, instituted proceedings in aid 
of execution seeking to recover from the defendant the full amount of 
the judgment with interest and costs and named the Home Owners’ 
Loan Corporation as garnishee. The Corporation filed a motion to 
quash the service of garnishment process. To review a judgment 
quashing the service of process on the Home Owners’ Loan Corpo- 
ration and dismissing the proceedings in aid of execution, proceed- 
ings in error were instituted by plaintiff in the Court of Appeals of 
Ohio, Eighth Appellate District. Held, that the Home Owners’ 
Loan Corporation, while having the characteristics of a public enter- 
prise, is a private corporation and is subject to the service of garnish- 
ment process within the state of Ohio. Gill v. Reese, 4 N. E. (2d) 
273 (Ohio 1936). 

For a discussion of the problems presented by this case, see the 
annotation to the case of Home Owners’ Loan Corporation v. Hardie 


& Caudle, supra. G. E. G. 


GOVERNMENT CoRPORATIONS—MUNICIPAL CORPORATIONS—LIMI- 
TATIONS ON INDEBTEDNESS—SPECIAL FuNpD DoctTRINE.—A taxpayer 
sought to enjoin enforcement of the Pennsylvania State Authority 
Act, P. L. 452, approved June 28, 1935, providing for the creation 
of a public corporation and governmental instrumentality for the pur- 
pose of construction, maintenance and operation of various state pub- 
lic works projects. The General State Authority was given power to 
exist as a corporation for 32 years, to sue and be sued, to rent, ac- 
quire, purchase and control property, to borrow money, make con- 
tracts and to have the power of eminent domain, but no power to 
pledge the credit or taxing power of the state or its political subdi- 
visions. The Authority proposed to enter contracts with the F. E. 
R. A. and with the state by which the state was to give the Authority 
land upon which, with a Federal loan and grant, it was to construct 
waterworks to supply a state institution. The land with improve- 
ments was to be leased to the state at an annual rental calculated to 
pay operating expenses and amortize the loan. The property was 
to be conveyed to the state free and clear of all incumbrances at the 
expiration of the lease and upon payment of the rent stipulated there- 
in. Held, that the execution of the lease and the act are unconstitu- 
tional as contemplating the creation of debt in excess of the constitu- 
tional limitation. Kelly v. Earle, 182 Atl. 501 (Pa. 1936). 
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The Special Fund Doctrine that obligations of a political corpora- 
tion, payable solely out of the income derived from a specific property 
purchased or constructed, and without any other liability on the 
part of the purchaser, do not create an indebtedness within the mean- 
ing of constitutional debt limitations, is applicable especially to self- 
liquidating public works projects. See (1934) 3 Geo. Wasu. L. 
Rev. 122; (1934) 3 Geo. Wasu. L. Rev. 405; notes (1931) 72 
A. L. R. 687; (1934) 96 A. L. R. 1385; Foley, Some Recent De- 
velopments in the Law Relating to Municipal Financing of Public 
Works (1935) 4 Forpuam L. Rev. 13 at 28. Some recent cases to 
which the doctrine has been applied are: Fairbanks Morse v. 
Wagoner, 81 F. (2d) 209 (C. C. A. 10th, 1936); Brash v. State 
Board, 169 So. 218 (Fla. 1936) ; Van Hooser v. University, 262 Ky. 
581, 90 S. W. (2d) 1029 (1936) ; Robertson v. Zimmerman, 268 
N. Y. 52, 196 N. E. 740 (1935) ; City of Waco v. McCraw, 93 S. W. 
(2d) 717 (Tex. 1936). “It is never an illegal evasion to accomplish 
a desired result, lawful in itself, by discovering a legal way to do it.” 
See Tranter v. Allegheny County Authority, 316 Pa. 65, 173 Atl. 
289 (1934). One limitation on the doctrine is that, if other public 
revenues collectible independently of the income from the new acqui- 
sition, are encumbered in any manner, this creates a debt. East 
Moline v. Pope, 224 Ill. 386, 79 N. E. 587 (1906) (revenue bonds 
partially payable from special taxes) ; Iron Products Investment Co. 
v. Pitcher, 83 F. (2d) 443, (C. C. A. 10th, 1936) (revenue of entire 
city waterworks pledged for replacements) ; Campbell v. Arkansas- 
Missouri Power Co., 55 F. (2d) 560, (C. C. A. 8th, 1932) (revenue 
of entire electric plant pledged for additions) ; cf. Garret v. Swanton, 
216 Cal. 220, 13 P. (2d) 725 (1932) (revenue of water system, 
financed by general obligation bonds still outstanding, pledged for 
additions ). 

Contra: Searle v. Haxtun, 84 Colo. 494, 271 Pac. 629 (1928) 
(revenue of entire electric plant pledged for additions); Boykin v. 
River Junction, 169 So. 492 (Fla., 1936) (entire utility revenue 
pledged where proceeds of loan reinvested in system) ; Ward v. Chi- 
cago, 342 Ill. 167, 173 N. E. 810 (1930) (need not specifically con- 
fine pledge to such precise income as can be directly traced to new 
element) ; Lang v. Cavalier, 59 N. D. 75, 228 N. W. 819 (1930) 
(previously owned electricity distribution system valueless without 
new generating plant); cf. Belle v. Fayette, 325 Mo. 75, 28 S. W. 
(2d) 356 (1930) (payment out of savings in operating costs suf- 
ficient segregation of earnings of new equipment); Grossman v. 
Public Water Supply Dist., 96 S. W. (2d) 701 (Mo. 1936) (neces- 
sary improvements distinguished from independent extension). A 
contract by which the political corporation agrees to pay at regular 
rates for service supplied by the utility may be construed as “feeding” 
the special fund from general tax funds. Hight v. Harrisonville, 328 
Mo. 549, 41 S. W. (2d) 155 (1931) (city in effect buying from self 
at a profit). Contra: Williams v. Raceland, 245 Ky. 212, 53 S. W. 
(2d) 370 (1933) (contract to pay only for amount used); ¢f. 
Francis v. Bowling Green, 259 Ky. 525, 82 S. W. (2d) 804 (1935) 
(sewer sanitation necessary governmental function). An obligation 
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to pay maintenance or operating costs out of other funds does not 
necessarily constitute a prohibited debt. State, ex rel., Hannibal v. 
Smith, 335 Mo. 825, 74 S. W. (2d) 367 (1934) (Contingent liability 
to operate bridge if tolls insufficient) ; Tranter v. Allegheny County 
Authority, supra (Obligation to maintain highways within current 
county revenues only) ; cf. Smith v. Guin, 229 Ala. 61, 155 So. 865 
(1934) (payment of operating expenses contingent and voluntary). 
An obligation to maintain rates sufficient to meet the payments due 
from the revenue fund does not make the corporation guarantor of 
the loan. Oppenheim v. Florence, 229 Ala. 50, 155 So. 859 (1934) 
(breach could never constitute debt under contract); Seward v. 
Bowers, 37 N. M. 385, 24 P. (2d) 253 (1933) (application of gen- 
eral revenue could not be coerced). Contra: Miller v. Buhl, 48 
Idaho 668, 284 Pac. 843 (1930) (city cannot obligate self with re- 
spect to power to fix rates). 

It must be made clear that the corporation is under no general 
liability, for “if the city is primarily liable this vice is not cured by the 
mode of payment.” See Jones v. Rutherford, 225 Ky. 773, 10S. W. 
(2d) 296 (1928) (revenue of light plant set aside) Contra: State 
v. Lewis, 186 S. E. 625 (S. C. 1936) following State v. Moorer, 152 
S. C. 455, 150 S. E. 269 (1929) Criticized in (1929) 43 Harv. L. 
Rev. 491. 

Where non-revenue producing public works are involved, the 
problem becomes more complex. Special assessment bonds for an 
improvement, the cost of which is imposed upon the property owners 
who are specially benefited, are not debts of the corporation if it is 
not otherwise liable. See notes (1924) 33 A. L. R. 1415; (1926) 
41 A. L. R. 790, 797; State, ex rel., Webster Groves v. Smith, 337 
Mo. 855, 87 S. W. (2d) 147 (1935) (sewer bonds); cf. Robertson 
v. Zimmerman, supra (sewer rents made lien on property served). 

A pledge of income from specified fees or excise taxes for the pay- 
ment of bonds for which the corporation is expressly stated not to 
be generally liable, has been held not to be prohibited debt. See note 
(1926) 100 A. L. R. 900. Moses v. Meier, 148 Or. 185, 35 P. (2d) 
981 (1934) (relief certificates payable solely from revenues of liquor 
control act); Re Opinion of Justices, 230 Ala. 673, 163 So. 105 
(1935) (gas tax receipts); State v. Connelly, 39 N. M. 312, 46 P. 
(2d) 1097 (1935) (civil action fees pledged for state office building). 

Continuing contracts for ordinary and recurrent expenses to be 
paid for periodically, on which the obligation for each installment is 
not incurred unless and until the services are rendered, are not debt 
for the aggregate amount of the payments for the entire period. See 
note (1936) 103 A. L. R. 1160. Walla Walla v. Walla Walla Water 
Co., 172 U. S. 1, 19 Sup. Ct. 77, 73 L. ed. 341 (1890); Wade 
v. Oakmont Borough, 165 Pa. 479, 30 Atl. 959 (1895). Contra: 
East St. Louis Water Co. v. Belleville, 360 Ill. 440, 196 N. E. 442 
(1935). <A self-liquidating project, the cost of which is payable 
solely from revenues, incurs indebtedness for the total cost if the 
payments are secured by a lien upon property of the corporation, for, 
unless the payments are completed, the property of the state or mu- 
nicipality would be lost. Lesser v. Warren Borough 237 Pa. 501, 
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85 Atl. 839 (1912); cf. Brown v. Boston, 179 Mass. 321, 60 N. E. 
934 (1901) (equity of redemption purchased without assuming mort- 


gage). Contra: State, ex rel., Excelsior Springs v. Smith, 336 Mo. 
1104, 82 S. W. (2d) 37 (1935) (beneficial interest not acquired until 
self-liquidating payments completed) ; cf. Bankhead v. Sulligent, 229 
Ala. 45, 155 So. 869 (1934) (statutory lien). 

Plans, otherwise within the debt limit, may be exempted by recog- 
nition that the obligations are those of a distinct legal entity, a sep- 
arate body corporate and politic, whose debts are not those of the 
state or municipality. State v. Cooney, 100 Mont. 391, 47 P. (2d) 
637 (1935) (state water board revenue bonds); Tranter v. Alle- 
gheny County Authority, supra (despite constitutional provision 
against special commissions, etc.) ; Arnold v. Boyd, 47 Wyo. 236, 
34 P. (2d) 28 (1934) (university obligations not charge on tax- 
payers); see Herbert v. Thursby, 112 Fla. 826, 151 So. 385 (1933) 
(recognizing separate entity of State Relief Commission). Contra: 
State Water Conservation Board v. Enking, 58 P. (2d) 779 (Idaho, 
1936) (separate entity not recognized) ; cf. Voss v. Waterloo Water 
Co., 163 Ind. 69, 71 N. E. 208 (1904) (municipally owned holding 
company). The creation of State Authorities and similar organiza- 
tions is an application in the state sphere of the principle familiar in 
municipal law, that functionally or territorially distinct municipal 
corporations may each incur debt up to the constitutional limit. 6 
McQuillin, Municipal Corporations (2d ed. 1928) §§ 2372, 2373. 
The separate corporation must not, directly or indirectly, obligate the 
general state or municipal revenues or property. Scholz v. McCord, 
112 Fla. 248, 150 So. 234 (1933) (state board “lease” considered 
state obligation) ; State v. Kansas City, 140 Kan. 471, 37 P. (2d) 
18 (1934) (city could not obligate self on lease but issue of bonds 
by Authority permissible); see Re Opinion to the Governor, 54 
R. I. 45, 169 Atl. 748 (1933) (Public Works Corporation may not 
pledge state property). But cf., State, ex rel., Hawkins v. State 
Board, 97 Mont. 441, 35 P. (2d) 116 (1934) (state sanitarium rev- 
enue bonds not state debt though source of revenue was largely state 
and counties) ; see Herbert v. Thursby, supra (state relief corpora- 
tion could build, then lease, projects to state and counties to acquire 
revenues to repay loans). 

In the instant case, the court rendered what is, in effect, a declara- 
tory judgment on the act. The particular waterworks project, the 
total cost of which is undoubtedly not beyond current state revenues, 
was considered “but a single instance of a program of public works 
to which no limit has been set either by the act or by the officers of 
the commonwealth and the Authority.” Since the state is not con- 
tingently but directly bound to meet the amortized cost of a not truly 
self-liquidating project through the so-called lease which the court 
considered specifically enforceable by creditors of the authority, the 
fact that the separate entity of the corporation intervenes does not 
remove liability from the state. 

Three justices dissented in separate opinions, arguing (1) that the 
decision should not go beyond the facts presented as to the particular 
waterworks project, and (2) that the case was not distinguishable 
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from the Tranter case which, with reference to the particular set-up 
there involved, had recognized debts of a public works authority as 
distinct from those of the county. (3) One dissenting justice sought 
to distinguish laws binding future legislatures which were made by 


the state in its business capacity from those made in its governmental 
capacity. 


NEUTRALITY—INTERNATIONAL LAW—DELEGATION OF LEGISLA- 
TIVE AUTHORITY TO THE EXECUTIVE—FoREIGN AFFAIRS—CONSTI- 
TUTIONAL Law—CRIMINAL APPEAL.—Various defendants were in- 
dicted in two separate counts in a Federal District Court. Only the 
first count, conspiring to sell in the ‘United States fifteen machine 
guns in Bolivia, is here involved. 48 Star. 811 c. 365, §1 (1934) 
declared it unlawful to sell arms and munitions of war in the United 
States to countries at war in the Chaco if the President finds such 
prohibition may contribute to the reéstablishment of peace between 
those countries, and, after consultation with the governments of other 
American Republics, makes proclamation to that effect. 

The District Court sustained the defendants’ demurrer on the 
ground that the Joint Resolution constituted an improper delegation 
of legislative power to the President; but overruled their conten- 
tions that the President, in issuing his proclamation, had not met the 
requirements laid upon him by the terms of the Joint Resolution and 
that prosecution could not properly be instituted after the effective 
date of the revoking proclamation. 

Direct appeal was taken to the Supreme Court under the Criminal 
Appeals Act, 34 Stat. 1246 c. 2564 (1907), 18 U. S. C. § 682 
(1907). Held, (1) that the act is not an unconstitutional delegation 
of legislative power to the President; (2) that the proclamation of 
the President was valid to put the act into effect and (3) that the 
second proclamation, in effect revoking the first, did not exonerate 
the defendant. Demurrer overruled on all three grounds, Mr. Justice 
McReynolds, dissenting, United States v. Curtiss-Wright Export 
Corporation 4 U. S. Law Week 431, Dec. 22, 1936, rev’g, 14 F. Supp. 
230 (S. D. N. Y. 1936). 

In oral argument before the Supreme Court the main issue of the 
instant case was threatened by the snarl of contention as to the over- 
ruled grounds being properly before the court on Criminal Appeal. 
Cf. 4 U. S. Law Week 302, Nov. 24, 1936. 

The purpose of the Criminal Appeals Act was to give the United 
States an immediate review of adverse decisions on questions of law 
to determine whether the Government is entitled to further prosecute 
the case. See United States v. Biggs, 211 U.S. 507, 522, 29 Sup. 
Ct. 181, 53 L. ed. 305 (1909). Review is limited to subjects em- 
braced in the statute; jurisdiction to open the whole case is not con- 
ferred. See United States v. Keitel, 211 U. S. 370, 398, 29 Sup. Ct. 
123, 53 L. ed. 230 (1908); cf. United States v. Oppenheimer, 242 
U. S. 85, 86, 37 Sup. Ct. 68, 61 L. ed. 161 (1916). Only a special 
and limited jurisdiction is conferred by this Act. See United States 
v. Mason, 213 U.S. 115, 122, 29 Sup. Ct. 480, 53 L. ed. 725 (1909) ; 
cf. United States v. American Railway Express Co., 265 U. S. 425, 
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435, 44 Sup. Ct. 560, 68 L. ed. 1087 (1924). In determining the 
validity of a statute, the Supreme Court’s jurisdiction is not limited 
to the adverse decision on questions of law decided against the 
government in the court of first instance. United States v. Curtiss- 
Wright Export Corporation, supra. 

Long acquiescence reflects a valid exercise of legislative authority. 
See United States v. Midwest Oil Co., 236 U. S. 459, 472-3, 35 Sup. 
Ct. 309, 59 L. ed. 673 (1915). A contemporaneous legislative ex- 
position of the Constitution, while many members of the Constitu- 
tional Convention were actively participating in public affairs, is of 
great weight in determining its proper construction. Myers, Ad- 
ministratrix v. United States 272 U. S. 52, 175, 47 Sup. Ct. 21, 71 
L. ed. 160 (1926). Essential domestic legislative functions can no 
more be delegated to the President than to any other grantee. See 
Panama Refining Co. v. Ryan, 293 U. S. 388, 420, 55 Sup. Ct. 241, 
79 L. ed. 446 (1935). But cf. Panama case, supra, at 422-425, where 
pertinent statutory references are collected wherein the President has 
been entrusted with delegated powers in a field “cognate to the con- 
duct by him of foreign affairs.” This distinction was stressed by The 
Chief Justice in his oral questioning of counsel as to the fegislative 
history of the various acts, with slightly bewildering results; de- 
fense counsel in argument cited the change in wording of the two 
latest Neutrality Acts, 49 Stat. 1081-2 c. 837 § 1 (1935), 22 U. S.C. 
Supp. I §245a (1935) as amended by 49 Start. 1152 c. 106 §1 
(1936), 22 U. S. C. Supp. II § 245a (1936) as indicative of a de- 
liberate recognition by Congress of the instant Act having been an 
invalid delegation. Cf. 4 U.S. Law Week 322, Nov. 24, 1936. 


In the instant case the issue was whether a definitely specified 
scheme of legislation involving solely foreign affairs could constitu- 
tionally be made dependent upon the determination of the Executive 
as to its suitability to accomplish a desired end. Conditioning a 
statute involving domestic affairs upon executive discretion as to its 
wisdom is an abdication of the legislative function. See Panama case 
supra, at 416-418; A. L. A. Schechter Poultry Corp. v. United 
States, 295 U. S. 495, 538, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935) ; 
Cf. Buttfield v. Stranahan, 192 U. S. 470, 496, 24 Sup. Ct. 349, 48 
L. ed. 525 (1904). Theoretically, the distinction between conditional 
legislative and administrative delegation is deemed fundamental. See 
Panama case, supra, at 421. But cf. Field v. Clark, 143 U. S. 649, 
12 Sup. Ct. 495, 36 L. ed. 294 (1892) upholding a tariff provision as 
conditional legislation on authority of The Brig Aurora v. United 
States, 7 Cranch. 382, 3 L. ed. 378 (U. S. 1813), though Hampton 
Jr. & Co. v. United States, 276 U. S. 394, 409-10, 48 Sup. Ct. 348, 72 
L. ed. 624 (1928), recognized administrative delegation was involved, 
the function exercised being essentially rate making. Foreign rela- 
tions, significantly, were involved in all three cases. For a century 
and a half of Neutrality and Embargo Acts a continued delegation 
of authority to the President to lay an embargo whenever in his 
opinion “‘the public safety shall so require,” 1 Stat. 372 c. 41 (1794), 
has been entrusted to him by Congress. United States v. Chavez, 
228 U. S. 525, 33 Sup. Ct. 595, 57 L. ed. 950 (1912) (validity of 
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Joint Resolution assumed) ; Talbott v. United States, 125 C. C. A. 
360, 208 Fed. 144 (1913) (directly upheld), cert. den. in 232 U. S. 
722, 34 Sup. Ct. 331, 58 L. ed. 815 (1914) 281. 

Whether prohibition of the sale of arms in this country requires 
but the finding of fact by the President as to its relation to the 
reéstablishment of peace in the Chaco to make it effective as law 
cannot be determined by formulas nor the mechanical application 
thereof, when abstracted from their factual settings. Cooperation by 
other countries; the rapid fluctuation of the state of war itself, to- 
gether with many subsidiary questions implicit therein, made time 
of the essence in order to carry out Congress’ announced policy. 
Government deals with practical problems. See United States v. 
Chemical Foundation, 272 U. S. 1, 12, 47 Sup. Ct. 1, 71 L. ed. 131 
(1926); Midwest Oil Co., supra, at 472-473. Courts need not be 
convinced of the wisdom of the legislation, Rast v. Van Deman & 
Lewis Co., 240 U. S. 342, 365, 36 Sup. Ct. 370, 60 L. ed. 679, 690 
(1916) ; Bunting v. State of Oregon, 243 U. S. 426, 437, 37 Sup. Ct. 
435, 61 L. ed. 830 (1917). Secrecy alone, often so essential in foreign 
relations, makes mandatory a distinction between procedure in for- 
eign affairs in contradistinction to domestic matters if the purposes 
of sovereignty are to be effectuated. Cc. & me. 






PATENTS—DISCLAIMER—POSITION OF PATENTEE ON RELITIGA- 
TION AFTER ADVERSE DEcISION.—In the prior suit in the Third Cir- 
cuit against other defendants, certain of the claims in each patent now 
sued on were declared invalid. Radio Corporation v. Dublier Con- 
denser Corporation, 59 F. (2d) 305 (C. C. A. 3d, 1932). Certio- 
rari was denied. 287 U. S. 648, 53 Sup. Ct. 92, 77 L. ed. 560 
(1932). More than eight months after denial of certiorari, alleged 
disclaimers were filed and this suit was brought in the Fouth Cir- 
cuit against the present defendants to restrain infringement of the 
same claims previously held invalid and other claims of the same 
patents not previously adjudicated. The District Court granted a 
motion to dismiss on the ground that the disclaimers were inadequate. 
The Fourth Circuit Court of Appeals reversed and ordered a new 
trial, 77 F. (2d) 556 (C. C. A. 4th, 1935), holding that the patentees 
were not barred from maintaining the second suit against different 
defendants for infringement of the claims previously held invalid and 
that the disclaimer of those claims was not a prerequisite to mainte- 
nance of the suit on claims not previously adjudicated. The Circuit 
Court indicated that the second suit could not be maintained unless 
brought without unreasonable delay. Held, that want of disclaimer 
of claims previously held invalid can never be set up as a bar in 
limine to the maintenance of a second suit upon those claims, and 
others of the patent, unless those issues have become res ad judicata 
by reason of the fact that both suits are between the same parties 
or their privies. Neither the rules of the common law applicable to 
successive litigations concerning the same subject matter, nor the 
disclaimer statute precludes relitigation of the validity of patent claims 
previously held invalid in a suit against different defendants. The 
intimation of the court below that the second suit must be brought 





274 THE GEORGE WASHINGTON LAW REVIEW 


within a reasonable time is without support, for if in that court the 
claims are upheld, there is nothing to disclaim and the statute does 
not apply. Only if it holds that the claims are invalid may it be 
called upon to decide whether the patentee, under all the circum- 
stances presented, had unreasonably neglected or delayed to enter 
a disclaimer of the claim of whose invalidity he had noticed in the 
prior suit. Decree affirmed. A. G. Triplett v. Percival D. Lowell, 
297 U. S. 638, 56 Sup. Ct. 645, 29 U. S. P. Q. 1 (1936). 

A discussion of this case and its place in the law of statutory dis- 
claimers will be found at (1937) 5 Gro. Wasu. L. Rev. 243. 


J. A. H. 


PATENTS—MANDAMUS—INTERFERENCE—DISCRETIONARY POWER 
OF THE COMMISSIONER.—An interference proceeding was had in the 
Patent Office between an application of Thomas D. Davidson, No. 
344,241, filed March 5, 1929 and a patent to Boots, No. 1,751,070. 
Prior to the declaration of the interference, the claims of the David- 
son patent were rejected and the rejection was affirmed by the 
Board of Appeals. The Board of Appeals later vacated its first 
decision and allowed the rejected claims, holding that Davidson was 
entitled to the benefit of the early filing date of a co-pending applica- 
tion. The Board of Appeals called attention to the Boots patent and 
stated that Davidson was not entitled to the claims without the 
declaration of an interference. One claim of the Boots et al. patent 
was then copied by Davidson and the interference was declared. 
Boots moved to dissolve the interference on several grounds. One 
was that Davidson could not make the claim. The motion was 
granted and a motion to amend the issue was denied. An appeal was 
taken by Davidson, but was later withdrawn. Thereafter the claims 
which had been previously considered by the Board of Appeals and 
which had led to the declaration of an interference were allowed. 
In the present case a writ of mandamus was sought to compel the 
Commissioner to enter a formal judgment in the interference holding 
Davidson not entitled to the claims which were allowed by the Board 
of Appeals and which led to the interference. The petition was 
dismissed in the lower court. Held, that since no statute or rule of 
the Patent Office provides for or requires the entry of a formal 
judgment by the Examiner of Interferences following a motion to 
dissolve, and inasmuch as the Commissioner of Patents was acting 
in a quasi-judicial capacity, the writ was denied. Jn re United 
States, ex rel. American Gas-Accumulator Company v. Conway P. 
Coe, Commissioner of Patents, 84 F. (2d) 398, 471 O. G. 479 (App. 
D. C. 1936). 

The purpose of the suit is, of course, to cause a final effect to be 
given to a ruling in an interference. According to the language of 
the court in deciding the case of U. S. ex. rel., The Newcomb Motor 
Co. v. Moore, 30 App. D. C. 464 (1908) C. D. 332, 133 O. G. 1680 
(1908), this should be possible if the issue is the same as one pre- 
viously finally decided. This language is found in the Newcomb Motor 
Co. case: “—-when Thompson and Lemp abandoned their appeals 
from the decision of the Primary Examiner denying their right to 
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make the claims in issue, that decision became final and res judicata 
as between the parties to the interference, and that thereafter the 
Commissioner was without authority to direct the Primary Ex- 
aminer to re-adjudicate in Thompson’s and Lemp’s ex parte applica- 
tions, the question whether they had the right to make the identical 
claims of the issue of the interference proceeding.” 

It is well settled that the only final decision in an interference pro- 
ceeding is an award of priority, and that matters which are not final 
and which are within the discretion of the Commissioner of Patents 
may not be controlled by mandamus. 

Mandamus will not lie to compel the Commissioner of Patents to 
declare an interference. Ewing, Commissioner of Patents, v. The 
United States, ex. rel., The Fowler Car Company, 244 U. S. 1, 37 
Sup. Ct. 494, 61 L. ed. 955, 238 O. G. 983, re C. D. 409. The 
decision is based on the fact that R. S. 4904, 35 U. S. C. § 52 (1934) 
commits to the opinion (judgment) of the Commissioner the effect of 
an application on a pending one. Mandamus will not lie to compel 
an award of priority. In Aufiero v. Ewing, Commissioner of Patents, 
44 App. D. C. 328 (1916) C. D. 139, 223 O. G. 1717 (1916), it 
was held that a holding by the Commissioner, dissolving an inter- 
ference on the ground that one party is barred by prior patents, does 
not justify an award of priority to the other party and he will not 
be compelled by mandamus to rule otherwise. The question of the 
right of one of the parties to make the claims involved in an inter- 
ference is material to the question of priority Podlesak and Podlesak 

v. McInnerney, 26 App. D. C. 399, 120 O. G. 2127, (1906) C. D. 
558 (1906). This is for the reason that if one party cannot make 
the claims, the judgment in the interference will have the effect of an 
award of priority to the other party. While this is true, the order 
dissolving the interference on the ground that one party cannot make 
the claims is interlocutory and cannot be appealed from independently 
of a final decision putting an end to the litigation through an award 
of priority to the rival applicant. Cosper v. Gold and Gold, 34 App. 
D. C. 194, 151 O. G. 194, (1910) C. D. 282 (1909). 

A mandamus directing the Commissioner of Patents to set aside 
the redeclaration of an interference was held improperly granted in 
Moore, Commissioner of Patents v. U. S. ex. rel. Colburn Mach. 
Glass Co., 40 App. D. C. 201, (1913) C. D. 398, 191 O. G. 293 
(1913), since under the circumstances the Commissioner had author- 
ity to redeclare the interference. The court expressly refused to say 
that the dissolution of the interference, without reservation, on the 
ground that the machine was inoperative, was entitled to force and 
effect as an award of priority, within the rule of Newcomb Motor Co. 
v. Moore, supra, where the ground of the motion to dissolve was that 
the opposing party had no right to make the claims of the issue. 

From the cited cases it appears that a dissolution of an interference 
may be given a final effect through mandamus proceedings if the 
question decided is res ajudicata. In the instant case the Court ad- 
verted to the fact that to enter the order sought, in a closed interfer- 
ence, would amount to a rejection of the Davidson patent. 


H.C. P. 
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SocraL SECURITY—UNEMPLOYMENT INSURANCE—STATES—T AX- 
ATION.—The Consolidated Laws, c. 31, art. 18 § 500-531 (1935) as 
amended by L. 1935, c. 468, of New York provide for the creation 
of an “Unemployment Insurance Fund” to consist of the proceeds 
of an ultimate 3% assessment upon the payrolls of the employer 
(after excluding therefrom salaries of employees in non-manual oc- 
cupations receiving more than $2500 a year or $50 a week) without 
provision for a merit rating of employers. The proceeds collected 
are to be deposited in or invested in the obligations of the unemploy- 
ment trust fund of the United States Government. Benefits are to 
be paid at rates provided without regard to the cause of unemploy- 
ment and without considering the need of financial assistance of the 
beneficiary. Plaintiff moved for a judgment on the pleadings (de- 
claratory judgment) arguing that the law violates the fourteenth 
amendment to the Federal Constitution. Held, that the law does 
not violate the constitution, that the court will take judicial notice 
of the necessity of unemployment relief and will not investigate the 
propriety of an act properly within the power of the state legislature 
where it is not shown to be arbitrary and unreasonable. W. H. H. 
Chamberlin, Inc. v. Andrews, 2 N. E. (2d) 22, 271 N. Y. 1 (1936), 
aff'd, by order of U. S. Sup. Ct., Nov. 24, 1936 by reason of an 
equally divided court, Mr. Justice Stone not participating. 4 U. S. 
Law WEEK 301. 

By a sweeping decision the New York court, approved by the 
Supreme Court of the United States, expressed approval of the pro- 
gram of social security of the individual states, whereby the costs of 
unemployment are imposed upon the employer as an element of the 
cost of production. Cf. New York Central Railroad Co. v. White, 
243 U. S. 188, 37 Sup. Ct. 247, 61 L. ed. 667 (1917); Mountain 
Timber Co. v. State of Washington, 243 U. S. 219, 37 Sup. Ct. 260, 
61 L. ed. 685 (1917) (Workmen’s Compensation Laws). Com- 
mencing with the assumption that it is the absolute and inescapable 
obligation of the government to care for the unemployed, Note (1936) 
4 Geo. Wasu. L. Rev. 498, the court holds that the law is not in 
violation of the constitution unless the exaction from the employer 
is arbitrary and unreasonable. Cf. Magnano Co. v. Hamilton, 292 
U. S. 40, 54 Sup. Ct. 599, 78 L. ed. 1109 (1934) ; Hicklin v. Coney, 
290 U. S. 169, 54 Sup. Ct. 142, 78 L. ed. 247 (1933); Mountain 
Timber Co. v. Washington, supra; Louisville Gas & Electric Co. v. 
Coleman, 277 U. S. 32, 48 Sup. Ct. 423, 72 L. ed. 770 (1928) ; 
Lawrence v. State Tax Commission of Mississippi, 286 U. S. 276, 
52 Sup. Ct. 556, 76 L. ed. 1102 (1932) ; Note (1936) 5 Geo. Wasu. 
L. Rev. 89, 91. It makes no difference whether the exaction comes 
under the taxing power or the police power of the state. Mountain 
Timber Co. v. Washington, supra. For an inductive approach to 
the problem involving the validity of the tax imposed by the Federal 
Government under Tit. IX of the Social Security Act see Davis v. 
Boston and Maine Railroad, U.S. D. C. Dist. of Mass. Eq. No. 4392, 
wherein the court held that the assessment was an excise tax levied 
in conformance with the Federal constitution. 
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A tax levied upon a particular class is not in violation of the con- 
stitution if it bears a reasonable relation to the permissible object 
to be achieved. Louisville Gas & Electric Co. v. Coleman, supra. 
The lack of absolute uniformity within the classification is not ob- 
jectionable. Thus a stock transfer tax based upon the face value of 
the stock is valid. New York, ex rel., Hatch v. Reardon, 204 U. S. 
152, 27 Sup. Ct. 188, 51 L. ed. 415 (1907). Cf. Bell’s Gap Railroad 
Co. v. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 533, 33 L. ed. 892 
(1890). <A tax on checks without regard to the amount, a tax on 
contracts regardless of their substance, a poll tax on individuals with- 
out regard to their earning capacity, or a tax on dogs irrespective of 
their value, are all examples within a particular classification. See 
New York, ex rel. Hatch v. Reardon, supra. If the exaction is rea- 
sonable the complaint cannot be made that equal benefits will not be 
received by the contributor. Mountain Timber Co. v. Washington, 
supra; Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 
55 L. ed. 112 (1911); Cf., Railroad Retirement Board v. Alton Rail- 
road Co., 295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. 1468 (1935). “An 
ulterior public advantage may justify a comparatively insignificant 
taking of private property for what, in its immediate purpose, is a 
private use. . . .” Noble State Bank v. Haskell, supra at 110; 
Mangnano v. Hamilton, supra. The complaint that a prudently man- 
aged business will have to contribute to the payments of benefits 
occasioned by a less skillfully managed business was dismissed by 
the court in the Mountain Timber Co. case, supra at 244, with the 
statement that pure reason dictates that no business, however skill- 
fully managed, can afford complete immunity from the hazards of 
industry. 

The principle of pooling all the contributions within each classifi- 
cation gives rise to some controversy but has been held valid. 
Mountain Timber Co. v. Washington, supra. Contra: Railroad 
Retirement Board v. Alton, supra. Since the latter case, however, 
distinguished instead of overruling the former it might be taken as 
approving the principle when properly applied. Though the Moun- 
tain Timber case, supra, and the Alton case, supra, involve the same 
principle, with opposite results, the Alton case can be readily dis- 
tinguished. Note (1936) 4 Geo. Wasu. L. Rev. 498, 505-506. 

Since it is recognized that the state has a wide range of discretion 
in raising money for its own purposes and since it is accepted that it 
is the duty of the government to extend aid to the unemployed as a 
major factor in promoting the security and general welfare of its 
citizens, the propriety of the method used in raising funds and be- 
stowing benefits, though it may be a question for discussion, it is not 
for judicial discussion, and unless there is a showing that the 
method employed is arbitrary and capricious, the courts will not in- 
quire further than to determine whether the act is within the legiti- 
mate power of the legislature. Magnano Co. v. Hamilton, supra; 
Lawrence v. State Tax Commission, supra; Veazie Bank v. Fenno, 
8 Wall. 533, 19 L. ed. 482 (U. S. 1869); M’Culloch v. The State 
of Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819) ; Note (1936) 
5 Geo. Wasu. L. Rev. 89, 99. M. M. M. 
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TAXATION—REVENUE Act oF 1936—CoNSTITUTIONAL LAw—IN- 
JUNCTIVE ReELIEF.—Bill of complaint challenged the validity of the 
REVENUE Act of 1936, §501 (a) Title III, which provides for a 
tax on net income attributable to the shifting of the burden of cer- 
tain Federal excise taxes to indeterminate persons and, also, to the 
non-payment of such taxes. This tax is commonly known as the 
“tax on unjust enrichment” or the “windfall tax.” The complainant, 
a processor of hogs, alleged payment of taxes exacted under the pro- 
visions of the Agricultural Adjustment Act until the early part of 
the year 1935, at which time it refused to make further payments and, 
therefore, filed suit to enjoin the collection of any further taxes there- 
under. The proceedings in that case resulted in the issuance of a 
permanent injunction. Upon motion of complainant, however, a 
temporary injunction had been issued enjoining the collection of 
such taxes several moths prior to the issuance of the permanent in- 
junction, by the terms of which complainant was required to deposit 
in designated banks the amount of taxes for which it was liable under 
such Act, conditioned, however, that such amount would be returned 
to it if the Act were held to be invalid, otherwise to be turned over 
to the defendant. Kingan and Co. Inc. v. Smith, infra. Prior to the 
issuance of the permanent injunction, the Supreme Court of the 
United States held the Act unconstitutional and void in that the ex- 
action imposed no valid tax, etc., United States v. Butler, infra. After 
the Act had thus been invalidated, there was returned to complain- 
ant, by order of the court, the entire amount previously impounded. 
Complainant filed a bill to enjoin collection of the tax imposed under 
the Revenue Act of 1936 upon these returned funds. The defendant 
Collector filed a motion to dismiss the bill and relied on Section 3224 
of the Revised Statutes of the United States (26 U. S. C. A. § 1543) 
to preclude relief. Held, that complainant was without remedy at 
law and, therefore, was entitled to maintain the suit notwithstanding 
R. S. 3224, supra. Motion to dismiss overruled. Kingan and Co. 
Inc. v. Smith, No. 1851 U. S. D. C. (S. D. Ind. 1936), (1936) 4 
Law WEEK 98, 106. 

In support of the motion to dismiss, the defendant relied on the 
applicability of Section 3224 of the Revised Statutes of the United 
States, supra, which reads as follows: “No suit for the purpose of 
restraining the assessments or collection of any tax shall be main- 
tained in any court.” In construing the effect of these words the 
Supreme Court of the United States has in several instances held 
that a court of equity has no power to enjoin the collection of taxes 
in view of Section 3224. Snyder v. Marks, 109 U. S. 189, 3 Sup. 
Ct. 157, 27 L. ed. 901 (1883); Dodge v. Osborn, 240 U. S. 118, 
36 Sup. Ct. 275, 60 L. ed. 557 (1916); Bailey v. George, 259 U. S. 
16, 42 Sup. Ct. 419, 66 L. ed. 816 (1922); Graham v. Dupont, 262 
U. S. 234, 43 Sup. Ct. 567, 67 L. ed. 965 (1923). 

In overruling the defendant’s motion to dismiss, the court indi- 
cated that the mere allegation of the invalidity of the Act under 
consideration, standing alone, would be insufficient to confer juris- 
diction on a court of equity. The rule was recognized, however, that 
in cases wherein it is shown that in addition to the illegality of the 
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exaction in the guise of a tax there exist special and extraordinary 
circumstances sufficient to bring the case within some acknowledged 
head of equity jurisprudence, a suit may be maintained to enjoin the 
collector. Miller, Collector v. Standard Nut Margarine Co., 284 
U. S. 498, 52 Sup. Ct. 260, 76 L. ed. 422 (1932). See Dows v. 
City of Chicago, 11 Wall. 108, 109, 20 L. ed. 65 (1871); cf. Regal 
Drug Co. v. Wardell, 260 U. S. 386, 43 Sup. Ct. 152, 67 L. ed. 318 
(1922); Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 
822 (1922). 

In the instant case the position of complainant, as shown by the 
averments in the bill of complaint, was similar to its position in its 
former case, that is, that the exaction required under the Revenue 
Act of 1936 was not a tax in fact, but was an unlawful exaction and 
an attempt to collect a sum of money under the guise of a tax which 
the Supreme Court, in the case of United States v. Butler, 297 U. S. 
1, 56 Sup. Ct. 312, 80 L. ed. 287 (1936), had held to be invalid; 
that its sole purpose was to evade the invalidation of the Agricultural 
Adjustment Act and to recapture practically 80 percent of the money 
that was required to have been paid by the terms of the invalidated 
Act; and that if such money be paid there would be no legal method 
by which it might be recouped. The court appears to have relied 
to a great extent on the rule announced by the Supreme Court in 
the case of Miller, Collector v. Standard Nut Margarine Co., supra, 
and thus held Section 3224 of the Revised Statutes, supra, to have 
no application because of the special and extraordinary circumstances 
which brought the case within an acknowledged head of equity juris- 
prudence. See Hill v. Wallace, supra; Lee, Comptroller v. Bickell, 
292 U. S. 415, 54 Sup. Ct. 727, 730, 78 L. ed. 1337 (1934); Dows 
v. City of Chicago, supra. 

In the case of Miller, Collector v. Standard Nut Margarine Co., 
supra, considerable emphasis was placed upon the fact that enforce- 
ment of the statute in controversy would have resulted in great 
hardship and that collection of the tax would have ruined plaintiff’s 
business. Also, plaintiff had been assured by the Bureau of Internal 
Revenue that his product was not taxable. The plaintiff, therefore, 
was in a much more favorable position for injunctive relief than was 
complainant in the instant case. It might be said, therefore, that 
in another jurisdiction where the case of Miller, Collector v. Stand- 
ard Nut Margarine Co. is not regarded merely as a restatement of 
the old equity rule, but rather as requiring more than ordinary 
grounds of equitable jurisdiction, or the equivalent of impending 
ruin, injunctive relief might not have issued. 

In reaching its decision the court appears to have weighed the 
following factors: (1) If complainant is compelled to pay the taxes 
exacted under the Act, it would be extremely doubtful whether it 
could maintain an action for their recovery, even though the Act 
should afterwards be adjudged invalid. (2) A remedy at law must 
be plain, complete and beyond doubt. As was said by the Supreme 
Court, in the case of Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 
555, 39 L. ed. 578 (1895), it is a settled principle of equity juris- 
prudence that if the remedy at law be doubtful a court of equity will 
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not decline cognizance of the suit. Also where equity can give relief 
complainant ought not to be compelled to speculate upon the chance 
of its obtaining relief at law. Union Pacific R. R. Co. v. Weld County, 
247 U. S. 282, 38 Sup. Ct. 510, 62 L. ed. 1110 (1918). 


The effect of Section 3224 was also considered in passing upon 
the motion to dismiss in the processing tax case of Kingan and Co. 
Inc. v. Smith, 12 F. Supp. 329 (S. D. Ind. 1935). In that case the 
court was also confronted with the amendment of August, 1935 of the 
Agricultural Adjustment Act, Section 21 (a) of which attempted to 
take from a processor the right to maintain a suit in equity to restrain 
the collection of such tax in language very similar to that of Section 
3224. In that action, the court overruled the contention of the de- 
fendant and took jurisdiction and issued a temporary injunction 
which was afterwards made permanent, following the decision of the 
Supreme Court in the case of United States v. Butler, supra. With 
further reference to the validity of the tax imposed by the Agricultural 
Adjustment Act, see the case of Rickert Rice Mills, Inc., v. Fonte- 
not, 297 U. S. 110, 56 Sup. Ct. 374, 80 L. ed. 355 (1936), wherein 
the Supreme Court, speaking through Mr. Justice Roberts, said: 
“The exaction still lacks the quality of a true tax.” In that case the 
Supreme Court had previously restrained the collection of what was 
designated as a tax under the Agricultural Adjustment Act, thus 
holding that the provisions of Section 3224, supra, did not apply to 
the exaction required under the terms of that Act. It is significant 
that the injunction was issued in that case by the Supreme Court 
after it had been denied by both the District Court and the Circuit 
Court of Appeals, but prior to the decision in the case of United 
States v. Butler, supra. 

On numerous occasions courts of equity have been reluctant to 
interfere with the collection of governmental revenues, but neverthe- 
less injunctions have been issued where there was a clear showing of 
equitable jurisdiction. State Railroad Tax Cases, 92 U. S. 575, 613, 
23 L. ed. 663 (1875) ; City of Seattle v. Poe, 4 F. (2d) 276 (W. D. 
Wash. 1925); 4 Cootey, Taxation (4th ed. 1924) § 1640. Magee 
v. Denton, 16 Fed. Cas. No. 8943 (C. C. N. D. N. Y. 1863); see 
Cutting v. Gilbert, 6 Fed. Cas. No. 3519 at 1081 (C. C. S. D. N. Y. 
1865). See note (1935) 49 Harv. L. Rev. 109. 

The pendency of other “windfall tax” injunction suits, see (1936) 
4 Law Week 26, makes the recent decision of the Indiana Court im- 
portant as a precedent. The large number of Agricultural Adjust- 
ment Act processing tax injunction suits produced conflicting deci- 
sions of lower courts as to the applicability of Section 3224 to such 
suits. The recent decision is significant, also, as an expression of 
judicial thought underlying the entire policy of restrictions upon the 
taxpayer’s remedy by injunction. W. H. K. 


TRADE REGULATION—CLAYTON AcT—TyING CoNTRACTS—EFFECT 
oF ANTITRUST LAW ON PATENT MonopoLty.—Defendant owned 
patents for a process of applying to metal or other surfaces a grain- 
ing simulating wood grains in color and appearance. Graining plates 
were leased to licensees under the patents upon a royalty based upon 
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the amount of finished product produced by them. Two main types 
of license agreements were used, one requiring the licensee to buy 
all the paints, graining pastes and varnishes used in the process from 
defendant and the other, while giving the licensee the option of 
purchasing these materials elsewhere, provided for three times as 
much royalty per square foot of finished product in case the option 
was exercised. The result was that defendant’s licensees purchased 
all their supplies for carrying out the patented process from defend- 
ant. Plaintiff, a rival manufacturer of such supplies, brought suit 
under § 16 of the Clayton Act, 38 Stat. 731 (1914), 15 U. S. C. 
§ 26 (1934), for violations of § 3 thereof, 15 U. S. C. §14, and of 
§§ 1 and 2 of the Sherman Act, 26 Stat. 209 (1890), 15 U.S. C. 
§§ 1 and 2 (1934), on the ground that the tying provisions sub- 
stantially lessened competition and tended to create monopoly to its 
irreparable damage as a competitor. Defendant’s business amounted 
to only about one half of one percent of the total paint and varnish 
business in the United States but no data were available to show 
what ratio it bore to the total business in the class of materials used 
in the patented process. Held, that the tying clauses are invalid as 
an unlawful extension of the limited monopoly granted by the 
patents. Oxford Varnish Corp. v. Ault and Wilborg Corp., 83 F. 
(2d) 764 (C. C. A. 6th, 1936). 

See (1936) 4 Geo. WasH. L. Rev. 427 for a discussion of the 
problems raised by similar tying clauses in United States v. Inter- 
national Business Machines Corp., 13 F. Supp. 11 (S. D. N. Y. 
1935), subsequently aff'd 298 U. S. 131, 56 Sup. Ct. 701 (1936). 

Prior to the passage of the Clayton Act the tying clauses in the 
principal case would have been valid and defendant would have been 
able successfully to have sued a licensee who used materials pur- 
chased from anyone but defendant in the patented process as a direct 
infringer and anyone knowingly supplying materials for use in the 
patented process as a contributory infringer. Heaton-Peninsular 
Button Fastener Co. v. Eureka Specialty Co. 77 Fed. 288 (C. C. A. 
6th, 1896); Henry v. Dick Co. 224 U.S. 1, 32 Sup. Ct. 364, 56 L. 
ed. 645 (1913). Following the passage of the Clayton Act the Su- 
preme Court specifically overruled Henry v. Dick Co., supra, without, 
however, making application of the act to the case at bar except as a 
most persuasive expression of the public policy of our country with 
respect to the question. Motion Picture Patents Co. v. United Film 
Mfg. Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 871 Nae 4 See 
Podell, The Nature of a Patent Right (1917) 17 Cot. L. Rev. 663. 
When the Supreme Court was called on to apply § 3 of the Clayton 
Act to similar tying clauses it was held that they were unlawful 
thereunder. United Shoe Machinery Corp. v. United States, 258 
U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922); International 
Business Machines Corp. v. United States, supra. But cf. Pick Mfg. 
Co. v. General Motors Corp., 57 Sup. Ct. 1 (U. S. 1936). In Radio 
Corp. of America v. Lord, 28 F. (2d) 257 (C. C. A. 3d, 1928), cert. 
den. 278 U. S. 648, 49 Sup. Ct. 83, 73 L. ed. 560 (1928), the court 
went so far as to hold a license agreement to buy unpatented radio 
9 
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tubes from the licensor invalid where the tubes formed one element 
of the patented combination. 


In order for a tying contract to be unlawful under § 3 of the Clay- 
ton Act it must “substantially lessen competition or tend to create 
a monopoly in any line of commerce.” The act does not define 
“monopoly” or “line of commerce.” A number of decisions under 
this section and under §2 of the Sherman Act have attempted to 
define or clarify the meaning of monopoly. See 15 U. S.C. A. §§2 
and 14. 

Monopoly need not be country-wide to be within the scope of the 
two acts. Farmer’s Guide Co. v. Prairie Co., 293 U. S. 268, 55 
Sup. Ct. 182, 79 L. ed. 356 (1934). Unless the extent of the 
monopoly in the line of commerce is substantial the act does not apply. 
B. S. Pearsall Butter Co. v. Federal Trade Commission, 292 Fed. 720 
(C. C. A. 7th, 1923) (contract to wholesale defendant’s oleomarga- 
rine exclusively, defendant controlling about one percent of the oleo- 
margarine production). 

The scope of the term “line of commerce” has not been greatly 
clarified by decisions. In the Jnternational Business Machines case, 
supra, the article in question was a special card used solely in the 
machines leased by defendant to its licensees. The court apparently 
assumed it was a “line of commerce.” It is clear that the ratio of 
the business in making these cards to the total business in making 
paper would be small. Assuming, as the court in the principal case 
did, that the ratio of defendant’s business in the materials used in the 
patented process to the total business in the same class of materials 
would be substantial, it is easy to reconcile the result with that 
reached in the International Business Machines case on the ground 
that each specific type of article is a “line of commerce.” The court 
in the principal case, however, did not rest its decision on this point 
but apparently held that the patent claims define the whole field in 
which the owner thereof may exercise a monopoly of any extent. 
This appears to lead to the anomalous result that if tying clauses and 
exclusive dealer arrangements are not concerned with patented goods, 
wares, etc., a monopoly in a line of commerce will have to be proved 
in order to invalidate the contract, B. S. Pearsall Co. v. Federal 
Trade Commission, supra, but where tying contracts are concerned 
with patented goods, wares, etc., it is merely necessary to prove that 
the materials tied are not patented. No such distinction appears to 
be warranted by the statute nor the statement in International Busi- 
ness Machines Corp. v. United States, 298 U. S. 131, 138, 56 Sup. Ct. 
701, 705 (1936), “* * * the lawfulness of the tying clause must be 
ascertained by applying to it the standards prescribed by § 3 as though 
the leased article and its parts were unpatented.” G. H. M. 


TRADE REGULATION — UNFAIR COMPETITION — FEDERAL TRADE 
ComMIssion—Canpy LortrTeries.—The petitioner sells in interstate 
commerce “prize packages” which are retailed at circuses, carnivals, 
burlesque theatres, etc. The packages contain, in addition to candy, 
prizes which range in value from 1c to $3.00. The ultimate consumer 
does not know the nature or value of the prize until the box has 
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been purchased and opened. The Federal Trade Commission, after 
an investigation, found that in some cases the sale of the petitioner’s 
“prize packages” was injurious to the “straight” candy dealers and 
constituted an unfair method of competition. In other cases, the 
Commission found that although actual competition did not exist, 
the use of such methods eliminated potential competition with 
“straight candies.” Held, that the sale of “prize packages” con- 
stituted an unfair method of competition which the Commission had 
jurisdiction to prohibit in the interest of the public. Hofeller v. 
Federal Trade Commission, 82 F. (2d) 647 (C. C. A. 7th, 1936). 
_ den., United States Supreme Court Docket No. 135, Oct. 12, 

A study of the legislative conception of the Federal Trade Com- 
mission indicates that the primary purpose for which it was created 
was the prevention of monopoly. HENDERSON, THE FEDERAL TRADE 
Commission (1924) 339; BLatspELL, THE FEDERAL TRADE Com- 
MISSION (1932) 179. See also Note (1933) 1 Geo. Wasu. L. Rev. 
249. A secondary function, however, consisting of the prevention of 
unfair methods of competition, which, although injurious to a com- 
petitive market are not directly related to monopoly, has assumed an 
increasing importance in the work of the Commission. During one 
period, the work of the Commission in this field was limited by nar- 
row judicial interpretations of the act with respect to the powers of 
the Commission. F. T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 
64 L. ed. 993 (1920); F. T. C. v. Curtis Publishing Co. 260 U. S. 
568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923); F. T. C. v. Raymond 
Bros.-Clark Co. 263 U. S. 565, 43 Sup. Ct. 93, 68 L. ed. 448 (1924) ; 
F. T. C. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 
1324 (1931); F. T. C. v. Balme, 23 F. (2d) 615 (C. C. A. 2d, 1928). 
During this period the courts showed a reluctance to extend the 
concept of unfair methods of competition to acts not within the com- 
mon law definition of unfair competition or prohibited by anti-trust 
legislation previously enacted. F. T. C. v. Gratz, supra; F. T. C. 
v. Sinclair Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 
746 (1923). More recent cases as well as a few of the earlier ones 
show a tendency on the part of the Court to adopt a broader view in 
determining what constitutes unfair methods of competition. F. T. C. 
v. Winsted Hosiery Co., 258 U. S. 483, 43 Sup. Ct. 384, 66 L. ed. 
729 (1922); F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. 
Ct. 423, 78 L. ed. 655 (1934) ; Note (1934) 2 Geo. Wasu. L. Rev. 
520; F. T. C. v. R. F. Keppel & Bros., 291 U. S. 304, 54 Sup. Ct. 
423, 78 L. ed. 814 (1934) ; Walter H. Johnson Candy Co. v. F. T. 
C., 78 F. (2d) 717 (C. C. A. 7th, 1935). 


The Keppel case probably represents the most liberal attitude 
taken by the courts in the unfair competition cases arising under 
Federal Trade Commission Act. Note (1935) 21 Va. L. Rev. 545. 
The factual situation in that case was very similar to that involved 
in the instant case. The position of the Commission, however, was 
stronger in the Keppel case in that the element of deception was 
present to a higher degree because of the fact that the consumers 
were children. The opinion in the instant case although stating that 
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the deception of children was the most persuasive argument in the 
Keppel case further points out that the Supreme Court emphasized 
the factor of lottery and chance in determining what constitutes an 
unfair method of competition. It is indicated that the introduction of 
the element of chance into a method of sales promotion may con- 
stitute an unfair method of competition although the element of de- 
ception is absent. 


The refusal of the Supreme Court to review the decision of the 
Circuit Court of Appeals in the instant case will be gratifying to 
those who have hoped, since the demise of the National Recovery 
Administration, that the jurisdiction of the Federal Trade Commis- 
sion over unfair methods of competition would be extended. In 
this connection it is interesting to note that the sale of “break and 
take” candy or its equivalent was prohibited by the Code of Fair 
Competition for the Wholesale Confectioners’ Industry under the 
National Recovery Administration. 11 Copes or Fair COMPETITION 
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NeEuTRALITy. Its History, Economics AND LAw. 4 vols. New 
York: Columbia University Press. 1935-1936. 


Vol. I: The Origins by Philip C. Jessup and Francis Deak. Pp. XIV, 
294. $3.75. 


Vol. II: The Napoleonic Period by W. Alison Phillips and Arthur 
Reede. Pp. IX, 339. $3.75. 


Vol. III: The World War Period by Edgar Turlington. Pp. XVII, 
267. $3.75. 


Vol. IV: Today and Tomorrow by Philip C. Jessup. Pp. VII, 237. 
$2.75. 


War is usually thought of as a struggle between belligerents. It 
often becomes a struggle between belligerents and neutrals and some- 
times between neutrals. A belligerent seeks neutral supplies for itself 
and endeavors to prevent the enemy from procuring them. Neutrals 
seek profitable belligerent trade and frequently through their control 
of necessary war materials endeavor to influence the outcome of 
hostilities. Generalizations regarding the conduct of a policy of 
neutrality are dangerous. So much depends on the effective power 
of the belligerents and of the neutrals, that it is difficult to find anal- 
ogous situations. 

Volume I of this work trades the development of neutrality from 
the 14th century to the middle of the 18th century. Successive chap- 
ters deal with treaty development, contraband, blockade, enemy prop- 
erty, procedural law at sea, prize court procedure and neutral duties. 
The development of the law of neutrality in this period was largely 
the result of compromises, which suited particular situations. The 
chief contribution of this early period is that a technique of procedure 
was worked out, whereby neutral rights might be given effect. This 
prevented many neutrals from becoming belligerents. Volume I 
is useful in showing how the legal concepts of neutrality developed. 

Volume II deals with neutral commerce during the Revolutionary 
and Napoleonic Wars. The period was one in which none of the 
neutrals found it possible to remain so at all times, since their rights 
were generally disregarded. The law of force reigned. The United 
States, much against its desires, was drawn into a war with Great 
Britain in 1812, after having been practically at war with France in 
1798-1799. The effect of this prolonged period of war on neutrals 
is reflected in the second part of Volume II. While heavy losses 
were offset by thick neutral profits, neutrals suffered wide dislocations 
of trade and the profits were not well distributed. 

Volume III, which deals with the World War Period, offers a 
useful survey of neutral trade as affected by belligerent action for this 
period. Volume II and Volume III are comparable. Both volumes 
deal with the effects of prolonged and devastating wars on the general 
economic life of neutrals. Volume III contains a great amount of 
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detailed information regarding neutral losses, which are conveniently 
brought together for the first time. The author, Mr. Turlington, 
concludes that for most neutral nations losses were more than offset 
by profits from increased trade. The total effect of belligerant inter- 
ference on American interests was probably a net benefit to the 
United States. 

In Volume IV Professor Jessup summarizes the first three volumes 
and ventures certain suggestions calculated to secure peace through 
neutrality. In the absence of a practicable program of collective 
security and sanctions, neutrality offers an alternative. As a policy 
it must be administered by wise and strong men to keep a nation out 
of war, in the event of widespread hostilities. 

The history and economics of neutrality clearly indicate that con- 
structive social forces would be best served in most wars, if neutrals 
would abstain from pouring fuel on the flames in the form of muni- 
tions and war supplies. Cooperation among neutrals in the suppres- 
sion of greed for war profits is essential to achieve this objective. 

These four volumes offer a timely and useful secondary source for 
ready reference. The inclusion of more original source material in 
a work of four volumes on this subject would have been desirable. 


James OLIVER MurRpbock. 





DEDICATION 


Creation of the Interstate Commerce Commission as 
an independent agency of the Federal government has 
proved a highly successful experiment. In its half a 
century of existence it has become established as a per- 
manent and essential national institution. Aside from 
the successful accomplishment of its immediate objec- 
tives, its fifty years of service afford a valuable experience 
in the development of utility regulation specifically and 
public administration and administrative law generally. 
Its effectiveness as an unbiased, independent organization 
has won the respect of the legal profession and of the 
nation at large. 

The George Washington University commemorates the 
semicentennial anniversary of this Commission by the 
dedication of this issue of THE GEORGE WASHINGTON 
LAW REVIEW as a tribute to the Interstate Commerce 
Commission. 

The REVIEW is indebted to the contributors who sac- 
rificed their time and efforts to produce the articles 
herein presented. Specific acknowledgment is due the 
special committee which assisted in planning and super- 
vising the preparation of the issue: Honorable Clyde 
B. Aitchison, chairman, whose comprehensive knowledge 
of and broad interest in all phases of the Commission’s 
activities served to facilitate a richer selection of subjects; 
Clarence A. Miller, Esquire, without whose suggestions 
and indefatigable efforts the project could not have been 
realized; and Dean William C. Van Vleck, whose in- 
spiration and guidance are always invaluable. 

The editors sincerely hope that through actual useful- 
ness to the profession this volume may prove a fitting 
memorial to the splendid achievement of the Commission 
in its first half century. 


JOHN A. MCINTIRE, Editor. 
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